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Court of Appeals of the District of C 


olumbia 


No. 6058. 

B. F. Shaw Printing Company, an Illinois Corporation, 

Appellant, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 62382. 

B. F. Shaw Printing Company, an Illinois Corporation, 

Petitioner, 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 


Appearances: 

For Petitioner: Wm. R. Conklin, Esq., Edw. £j>. Bentley, 
Esq., Robt. W. Owens, Jr., Esq., Clifford Yewdal 
For Respondent: Bernard Hathcock, Esq. 


, Esq. 


Docket Entries. 


1932. 


Mar. 2. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Mar. 2. Copy of petition served on General Coiinsel. 

Mar. 7. Notice of appearance of Wm. R. Conklin and Ed¬ 
ward S. Bentley as counsel for thei taxpayer 
filed. | 

Mar. 17. Answer filed bv General Counsel. 

m/ 

Mar. 23. Copy of answer served on taxpayer;—General 
Calendar. 

July 6. Hearing set Sept. 14, 1932. 

Sept. 14. Hearing had before Mr. Leech on mdrits—sub¬ 
mitted. Petition orally amended—granted— 
written amended petition and answer to be 
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filed. Stipulation of facts filed. Briefs due 
Xov. 7, 1932. 

Sept. 16. Transcript of hearing: of Sept. 14, 1932 filed. 

Oct. 10. Amended petition filed. 10 11 32 copy served on 
General Counsel. 

Oct. 13. Answer to amended petition tiled by General 
Counsel. 12 5/32 copy served. 

Oct. 31. Brief filed by taxpayer. 

Xov. 3. Brief filed bv General Counsel. 


1933 
Jan. 23. 


Jan. 24. 
Apr. 20. 
Apr. 22. 

Apr. 22. 
June 1. 
June 8. 
June 9. 

June 21. 


Au 


o* 


Memorandum opinion rendered—J. Bussell 

Leech, Division 0. Judgment will be entered 
for the respondent. 

Decision entered—Division 14, Logan Morris. 

Stipulation of venue tiled. 

Petition for review by Court of Appeals for D. C., 
with assignments of error tiled by taxpayer. 

Proof of service filed. 

Praecipe filed. 

Agreed statement of evidence lodged. 

Agreed statement of evidence approved and 
ordered filed. 

Order enlarging time to Aug. 30, 1933 for trans¬ 
mission of record entered. 

Proof of service of praecipe tiled. 

Filed March 2, 1932. 


United States Board of Tax Appeals. 


Docket Xo. 62382. 

B. F. Shaw Printing Company, an Illinois Corporation, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his Xotice of Deficiency, Bureau 

« 7 
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Symbols IT:AR:D-4, GDK-60D dated January 5, 1932, and 
as a liasis for Ibis proceeding alleges as follows: 

1. The petitioner is a corporation duly organized and 
existing under and bv virtue of the laws of the State of Illi- 
nois, having an office for the transaction of business at 
Dixon, Illinois. 

2. The Notice of Deficiency, a copy of which is attached 
and marked Exhibit “A”, was mailed to the petitioner on 
Januarv 5, 1932. 

3. The taxes in controversy are alleged additional income 
taxes for the calendar year 1929 in the amount of 

$797.40. J 

3 4. The determination of tax set forth iji the said 


Notice of Deficiency is based upon the following 
errors on the part of the Commissioner of Internal Reve¬ 
nue : 


(a) In refusing to allow any deduction for j deprecia¬ 
tion in connection with certain machinery and equipment 
acquired by the petitioner upon its incorporation in 1921, 
in connection with a non-taxable reorganization. 

(b) In reducing the amount of depreciation to which the 
petitioner was entitled upon such assets, by the amount of 
depreciation taken by the petitioner’s transferor prior to 
the petitioner’s incorporation. 

(c) In claiming that the basis for allowing depreciation 
upon the aforesaid assets was not the cost to the petitioner's 
transferor but was such cost less the amount of deprecia¬ 
tion taken by the transferor prior to the incorporation of 
the petitioner. 

(d) In failing to comply with Sections 113 and 114 of the 
Revenue Act of 1928 in respect to the computation and al¬ 
lowance of the depreciation to which the petitioner was 
entitled. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) That on and prior to March 1, 1913 one Mabel S. 
Shaw was doing business under the name and style 
4 of B. F. Shaw Printing Company, at Dixon, Illinois, 
as printer and publisher and owned and conducted a 
newspaper known as the Dixon Telegram, and up to the 
date of the incorporation of the petitioner herein continued 
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to be engaged in the said business and continued to own and 

O Cj 

conduct the aforesaid newspaper. 

(b) That on and prior to December 31, 1920 the said 
Mabel S. Shaw owned and used in connection with the 
aforesaid business among other things certain machinery 


and equipment of a cost to her of the sum of $42,467.90 and 
of a reasonable value of the said sum. 


(c) That thereafter and during the year 1921 the peti¬ 
tioner was incorporated under the laws of the State of Illi¬ 
nois and thereupon acquired from the said Mabel S. Shaw’ 
her said business ak printer and publisher and the owner¬ 
ship of the said Dixon Telegraph including among other 
things the machinery and equipment and other assets re¬ 
ferred to in subdivision (b) of this paragraph, and in con¬ 
sideration thereof caused to be issued and delivered to 
the said Mabel S. Shaw all of its capital stock. 

(d) That thereafter and up to and including the calen¬ 
dar year 1929 the petitioner continued to do business at 
Dixon, Illinois as printer and publisher and continued to 
own and conduct the aforesaid newspaper knowm as the 

Dixon Telegram, and used in its said business all of 
5 the machinery and equipment referred to in sub¬ 
division (b) of this paragraph. 

(e) That during each of the years 1921, 1922, 1923, 1924, 
1925, 1926, 1927 and 1928, and with the consent and ap¬ 
proval of the Commissioner of Internal Revenue, your pe¬ 
titioner deducted from its taxable income the sum of 
$4,246.79, being at the rate of 10% upon the aforesaid 
machinery and equipment, making an aggregate deduction 
on account of such depreciation of the sum of $33,974.32. 

(f) That in filing its return of income for the calendar 
year 1929 your petitioner deducted as depreciation upon 
the assets referred to in subdivision (b) of this paragraph 
the sum of $4,246.79, being at the rate of 10% thereon; but 
the Commissioner of Internal Revenue refused to allow’ 
any depreciation whatsoever upon the said assets. 

Wherefore the petitioner prays that this Board may hear 
the proceeding and reverse the determination of the Com¬ 
missioner of Internal Revenue contained in his deficiency 
letter dated January 5, 1931 and that it be ordered, ad- 
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judged and decreed that there is no deficiency due 
6 from the petitioner for the calendar vear 1929. 
WILLIAM R. CONKLIN, 

EDWARD S. BENTLEY, 

ROBERT W. OWENS, JR., 

Attorneys for Taxpayer, 

20 Exchange Place, 

Borough of Manhattan, 

New York City. 

CLIFFORD YEWDALL, 

Account ant-Counsel for Taxpayer, 

33 West 42 nd Street, 

Borough of Manhattan, 

New York City. 

State of Illinois, 

County of Lee, ss: 

Mabel S. Shaw, being duly sworn, deposes and] says that 
she resides at Dixon, Illinois, and is an officer, t|o wit: the 
President of the petitioner herein; that she has; read the 
foregoing petition and is familiar with the statements con¬ 
tained therein, and that the facts stated are true except as to 
those facts stated to be upon information and belief, and 
those facts she believes to be true. 

MABEL S. SHAW. 


Sworn to before me this — dav of Februarv, 1932. 

* » ’ 

7 Exhibit ”A.” 

NP-2-28. I 

Treasury Department, Washington. 

Jan. 5, 1932. 

B. F. Shaw Printing Company, 

Dixon, Illinois. 

Sirs : 

You are advised that the determination of vour tax lia- 
bility for the year(s) 1929 discloses a deficiency of $797.14, 
as shown in the statement attached. 
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In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
dav) from the date of the mailing of this letter, vou mav 
petition the United States Board of Tax Appeals for a re¬ 
determination of vour tax liabilitv. 

• » 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C„ for the attention of IT:0:P-7. The signing 
of this agreement will expedite the closing of your re¬ 
turn^) by permitting an early assessment of any de¬ 
ficiency and preventing the accumulation of interest 
charges, since the interest period terminates thirty days 
after filing the enclosed agreement, or on the date assess¬ 
ment is made, whichever is earlier; whereas if no agree¬ 
ment is filed, interest will accumulate to the date of assess¬ 
ment of the deficiencv. 

Respectfullv, 

DAVID BURNET, 

Com missioner, 

! By J. C. WILMER, 

Deputy Commissioner . 


Enclosures; Statement, Form 882, Form 870. 
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IT :AR :D-4. GDK-60D. 


In re B. F. Shaw Printing Company, Dixon, Illinois. 


Tax Liabilitv. 

* 


Year. 



Tax liability, 

$2,919.46 


Tax assessed. 

$2,122.32 


Deficiency. 

$797.14 


Reference is made to the report of the internal revenue 
agent in charge, Chicago, Illinois, covering the year 1929, 
and to your protect submitted to that official under date of 
September 14, 1931. 

Careful consideration has been accorded your protest in 
connection with the agent’s findings and the report on the 
conference held with your representative in the office of 
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the agent in charge. The adjustments recommenced by the 
agent, as the result of the conference, have been approved 
by this office. 

Your contention that the revenue agent was in error in 
disallowing depreciation in the amount of $4,246,79 in view 
of the decision of the United States Board of Tqx Appeals 
in the case of the Burlington Gazette Company, ijl B. T. A. 
156, in which the Board held that for depreciation purposes 
a corporation was restricted to the base of the predecessor 
owner without deduction or adjustment for any deprecia¬ 
tion accumulated at the time of incorporation off the com¬ 
pany or, in other words, your company should start in 
1921, for depreciation purposes, with the base the pre¬ 
decessor owner but should not carry on its books the prior 
accumulated depreciation, has been denied for the reason 
that it appears from the facts in connection with your case 
that the revenue a«-ent used exactlv the same cost as was 

C.’ %■ 

used by the transferor and the cost of the purchases made 

in 1918 were fullv recovered in the vear 1928 and the cost 

* 

of purchases in 1919 were fully recovered in the year 
1929. 

In this connection you are further advised that the com¬ 
missioner of Internal Revenue has not acquiesped in the 
decision of the United States Board of Tax Appeals, in the 
case of the Burlington Gazette Company, and does not ac¬ 
cept that decision as a precedent to be follower 
cases involving like points. 


9 


Net income reported on return. . 
Add: 1. Depreciation disallowed 


d in other 


$22,293.79 

4,246.79 


Corrected net income. $26,540.58 


Amount taxable at 11%. 
Amount of tax at 11%. 

Total tax assessable .... 
Tax previously assessed 

Additional tax due 


$26,540.58 

2,919.46 


$2,919.46 

2,122.32 

$797.14 


Explanation of Change. 

1. See explanation at the beginning of statement and 
also exhibit B of the revenue agent’s report, a copy of 
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which has been furnished vou and is hereby made a part 
of this letter. - 

You are advised that a copy of this communication has 
been transmitted to your attorney, Mr. Clifford Yewdall, 
33 West 42nd Street, Xew York, New York, who has on 
lile in this office a duly recorded power of attorney. 

10 [Stamp:] Received U. S. Board of Tax Appeals, 
Mar. 17, 1932. 

[Stamp:] United States Board of Tax Appeals. Filed 
Mar. 17, 1932. 

United States Board of Tax Appeals 
Docket No. 62382. 

B. F. Shaw Printing Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition filed by the above-named 
petitioner, admits and denies as follows: 

1, 2, and 3. Admits the allegations contained in para¬ 
graphs 1, 2 and 3 of the petition. 

4. Denies errors in the action recited in subparagraphs 
(a) to (d) inclusive of paragraph 4 of the petition. 

5. Denies each and every allegation of fact contained in 
subparagraphs (a) to (f) inclusive of paragraph 5 of the 
petition which is inconsistent with and contrary to the de¬ 
termination of the Commissioner as stated in the notice of 
final determinaton of a deficiency dated January 5, 1932. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

Therefore it is prayed that the Board redetermine the 
amount of the deficiency involved in this proceeding to be 
equal to the amount determined by the Commissioner, plus 
anv additional amount which may arise from the correc¬ 
tion of any error or errors that may have been committed 
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by the Commissioner. Claim is hereby asserted for the 
increased deficiency, if any, resulting from such redetermi¬ 
nation. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 
Of Counsel: [ 

BERNARD D. HATHCOCK, 

Special Attorney, 

Bureau of Internal Revenue. 
reb. 3-15-32. ! 

11 Filed Oct. 10, 1932. j 

United States Board of Tax Appeals. 

Docket No. 62382. 

B. F. Shaw Printing Company, an Illinois Corporation, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. j 

Pursuant to Leave Granted by the Board of T4x Appeals 
at the Trial on September 14, 1932. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his Notice of Deficiency, 
Bureau Symbols IT:AR:D-4, GDK-60D, dated January 5, 
1932, and as a basis for this proceeding alleges as follows: 

1. The petitioner is a corporation duly organized and 
existing under and by virtue of the laws of th£ State of 
Illinois, having an office for the transaction of business at 
Dixon, Illinois. 

2. The Notice of Deficiency, a copy of which is attached 

and marked Exhibit “A”, was mailed to the peti- 

12 tioner on January 5, 1932. 

3. The taxes in controversy are alleged additional 
income taxes for the calendar year 1929 in tie sum of 

2—6058a 
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$770.67. Xo objection is raised by taxpayer to a deficiency 
of $26.73 under the said deficiency letter. 

4. The determination of tax set forth in the said Notice 
of Deficiency is based upon the following errors on the part 
of the Commissioner of Internal Revenue: 


(a) In refusing to allow any deduction for depreciation 
in connection with certain machinery and equipment ac¬ 
quired by the petitioner upon its incorporation in 1921, in 
connection with a non-taxable reorganization. 

(b) In reducing the amount of depreciation to which the 
petitioner was entitled upon such assets, by the amount 
of depreciation taken by the petitioner's transferor prior 
to the petitioner's incorporation. 

(c) In claiming that the basis for allowing depreciation 
upon the aforesaid assets was not the cost to the petition¬ 
er's transferor but was such cost less the amount of depre¬ 
ciation taken by the transferor prior to the incorporation 
of the petitioner. 

(d) In failing to comply with Sections 113 and 114 of the 
Revenue Act of 1928 in respect to the computation and 

allowance of the depreciation to which the petitioner 
13 was entitled. 


5. The facts upon which the petitioner relies as 
the basis of this proceeding are as. follows: 

(a) That on and prior to March 1, 1913 one Mabel S. 
Shaw was doin<>- business under the name and stvle of B. F. 
Shaw Printing Company, at Dixon, Illinois, as printer and 
publisher and owned and conducted a newspaper known 
as the ‘‘Dixon Telegraph”, and up to the date of the incor¬ 
poration of the petitioner herein continued to be engaged 
in the said business and continued to own and conduct the 


aforesaid newspaper. 

(b) That on and prior to December 31, 1920 the said 
Mabel S. Shaw owned and used in connection with the afore¬ 


said business among other things certain machinery and 
equipment of a cost to her of the sum of $45,121.62 and of a 
reasonable value of the said sum. 


(c) That thereafter and during the year 1921 the peti¬ 
tioner was incorporated under the laws of the State of 
Illinois and thereupon acquired from the said Mabel S. 
Shaw her said business as printer and publisher and the 
ownership of the said “Dixon Telegraph” including among 
other things the machinery and equipment and other assets 


GUY T. HELVERING, COMMR. OF TNT. REVENUfe. 11 

referred to in subdivision (b) of this paragraph, and in 
consideration thereof caused to be issued and delivered to 
the said Mabel S. Shaw all of its capital stock. 

14 (d) That thereafter and up to and including the 
calendar year 1929 the petitioner continued to do 

business at Dixon, Illinois, as printer and publisher 
and continued to own and conduct the aforesaid Newspaper 
known as the “Dixon Telegraph,” and used i^i its said 
business all of the machinery and equipment referred to 
in subdivision (b) of this paragraph. 

(e) That during each of the years 1921, 1922, 1923, 1924, 
1925, 1926, 1927 and 1928, and with the consent and ap¬ 
proval of the Commissioner of Internal Revenue, your 
petitioner deducted from its taxable income tjie sum of 
$4,512.16, being at the rate of 10% upon the aforesaid 
machinery and equipment, making an aggregate deduction 
on account of such depreciation of the sum of $36,097.28. 

(f) That in filing its return of income for the calendar 
year 1929 the petitioner deducted as depreciation upon 
the said machinery and equipment referred to in subdi¬ 
vision (b) of this stipulation the sum of $4,512.16 repre¬ 
senting depreciation thereon at the rate of 10% ifer annum; 
but the Commissioner of Internal Revenue allowed only 
$508.37 and disallowed $4,003.79 depreciation uppn the said 
assets. 

Wherefore the petitioner prays that this Board may 
hear the proceeding and reverse the determina- 

15 tion of the Commissioner of Internal Revenue con¬ 
tained in his deficiency letter dated January 5, 1931 

and that it be ordered, adjudged and decreed i that there 
is a deficiency due from the petitioner for tlje calendar 
vear 1929 in the sum of $26.73 and no more. 

WILLIAM R. CONKLIN, 

EDWARD S. BENTLEY, 

ROBERT W. OWENS, Jr., 

Attorneys for Taxpayer, 

20 Exchange Place\ 

Borough of Manhattan, 

Neiu York City. 

CLIFFORD YEWDALL, 

Accountant-Counsel for Taxpayer, 

Empire State Building, 

Borough of Manhattan, 

Neic York City. 


12 


B. F. SHAW PRINTING COMPANY VS. 


State of Illinois, 

County of Lee, ss: 

Mabel S. Shaw, being duly sworn, deposes and says that 
she resides at Dixon, Illinois, and is an officer, to wit: 
the President of the petitioner herein; that she has read 
the foregoing petition and is familiar with the statements 
contained therein, and that the facts stated are true except 
as to those facts stated to be upon information and belief, 
and those facts she believes to be true. 

MABEL S. SHAW. 

Sworn to before me this 22nd dav of September, 1932. 
[se.il.] KATHERINE L. MURPHY, N. P . 

16 Exhibit “A” 

NP-2-28. 

Treasury Department, Washington. 


B. F. Shaw Printing Company, 
Dixon, Illinois. 

Sirs : 


Jan. 5, 1932. 


You are advised that the determination of vour tax 

%> 

liability for the year (s) 1929 discloses a deficiency of 
$797.14, as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given on the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
dav) from the date of the mailing of this letter, vou mav 
petition the United States Board of Tax Appeals for a 
redetermination of your tax liability. 

However, if you do not desire to petition, you are 
requested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your re¬ 
turn (s) by permitting an early assessment of any de¬ 
ficiency and preventing the accumulation of interest 
charges, since the interest period terminates thirty days 
after filing the enclosed agreement, or on the date assess- 
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ment is made, whichever is earlier; whereas if 
ment is filed, interest will accumulate to the date 
ment of the deficiency. 

Respectfully, 


10 agree- 
bf assess- 


DAVID BURNET, 

Conimifisioner, 
By J. C. WILMER 

Deputy Commissioner. 

Enclosures: Statement, Form 832, Form 870 
17 Statement. 

IT :AR :D-4. GDK-60D. 

In re B. F. Shaw Printing Company, Dixon, Illinois. 
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Tax Liabilitv. 


Year. 


1929 


Tax liability. 

$2,919.46 


Tax assessed. 

$2,122.32 


! Deficiency. 

! $797.14 


nder date 


protest in 


Reference is made to the report of the internal revenue 
agent in charge, Chicago, Illinois, covering the year 1929, 
and to your protest submitted to that official ui 
of September 14, 1931. 

Careful consideration has been accorded vour 
connection with the agent ’s findings and the repbrt on the 
conference held with your representative in the office of 
the agent in charge. The adjustments recommended by the 
agent, as the result of the conference, have been approved 
bv this office. 

Your contention that the revenue agent was ip error in 
disallowing depreciation in the amount of $4,246 
of the decision of the United States Board of Ta 
in the case of the Burlington Gazette Company, 21 B. T. A. 
156, in which the Board held that for depreciation purposes 
a corporation was restricted to the base of the predecessor 
owner without deduction or adjustment for any deprecia¬ 
tion accumulated at the time of incorporation of the com¬ 
pany or, in other words, your company should sta|rt in 1921, 
for depreciation purposes, with the base of the predecessor 
owner but should not carry on its books the pricjr accumu¬ 
lated depreciation, has been denied for the reason that it 
appears from the facts in connection with your case that 


79 in view 
x Appeals 


i 






14 


B. F. SHAW PRINTING COMPANY VS. 


the revenue agent used exaetlv the same cost as was used 

by the transferor and the cost of the purchases made in 

1918 were fullv recovered in the vear 1928 and the cost of 

• * 

purchases in 1919 were fully recovered in the year 1929. 

In this connection you are further advised that the com- 
missioner of Internal Revenue has not acquiesced in the 
decision of the United States Board of Tax Appeals, in 
the case of the Burlington Gazette Company, and does not 
accept that decision as a precedent to be followed in other 
cases involving like points. 

18 Net income reported on return . $22,293.79 

Add: 1. Depreciation disallowed. 4,246.79 


Corrected net income . $26,540.58 

Amount taxable at 11%. $26,540.58 

Amount of tax at 11%. 2,919.46 

Total tax assessable. $2,919.46 

Tax previously assessed . 2,122.32 

Additional tax due . $797.14 


Explanation of Change. 

1. See explanation at the beginning of statement and 
also exhiit B of the revenue agent's report, a copy of which 
has been furnished you and is hereby made a part of this 
letter. 

You are advised that a copy of this communication has 
been transmitted to vour attornev, Mr. Clifford Yewdall, 33 
West 42nd Street, New York, who has on file in this office 
a duly recorded power of attorney. 

19 [Stamp:] Received U. S. Board of Tax Appeals, 
Oct. 13, 1932. 

[Stamp:] United States Board of Tax Appeals. Filed 
Oct. 13, 1932. 
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United States Board of Tax Appeals. 

Docket No. 62382. j 

B. F. Shaw Printing Company, an Illinois Corporation, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Answer to Amended Petition. 

I 

The Commissioner of Internal Revenue, bv his attornev, 

/ w I v / 

C. M. Cliarest, General Counsel, Bureau of IntejTial Rev¬ 
enue, for answer to the amended petition filed by tjhe above- 
named petitioner, admits and denies as follows: 

1, 2, and 3. Admits the allegations containec 
graphs 1, 2 and 3 of the amended petition. 

4. Denies errors in the action recited in paragraph 4 of 
the amended petition. 

5. Admits each and everv allegation of fact contained in 
paragraph 5 of the amended petition which is Consistent 
with and not contrary to the stipulation of factjs entered 
into by and between the parties to this proceeding and 
filed with the Board at the hearing held on September 14, 
1932, at Washington, I). C. 

Denies generally and specifically each and every allega¬ 
tion contained in the amended petition not hereinbefore 
admitted, qualified or denied. 

Wherefore it is praved that this appeal be denied. 
(Signed.) * C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

BERNARD D. HATHCOCK, 

Special Attorney, 

Bureau of Internal Revenue. 

Docket No. 62382. 

20 B. F. Shaw Printing Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

William R. Conklin, Esq., Edward S. Bentley, Ef\q., Robert 
W. Owens, Jr., Esq., and Clifford Yewdall, C. P. A-, for the 
petitioner. 

Bernard Hathcock, Esq., for the respondent. 
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Leech : 


Memorandum Opinion. 


This appeal seek's redetermination of an asserted de¬ 
ficiency in income taxes of $797.40 for the calendar vear 
• * 

1929. The petitioner concedes the correctness of $26.73, 
thus leaving $770.67 in dispute. 

The facts, as stipulated of record, follow: 


1. That on and prior to March 1, 1913, one Mabel S. 
Shaw was doing business under the name and style of B. F. 
Shaw Printing Company at Dixon, Illinois, as printer and 
publisher, and owned and conducted a newspaper known 
as the “Dixon Telegraph,” and up to the date of the in¬ 
corporation of the petitioner herein continued to be en¬ 
gaged in the said business and continued to own and con- 
duct the aforesaid newspaper. 

2. That on and prior to the date of the incorporation of 
the petitioner the said Mabel S. Shaw owned and used in 
connection with the aforesaid business, among other things, 
certain machinery and equipment of a cost to her of the 

sum of $45,121.62. 

21 3. That annexed hereto and marked Schedule A 

is a statement of the machinery and equipment men¬ 
tioned in paragraph 2 of this stipulation, together with the 
respective dates of acquisition and itemized cost thereof. 

4. That thereafter and during the month of January, 
1921, the petitioner was incorporated under the laws of 
the State of Illinois and thereupon acquired from the said 
Mabel S. Shaw her said business as printer and publisher 
and the ownership of the said “Dixon Telegraph” includ¬ 
ing, among other things, the machinery and equipment and 
other assets referred to in paragraph 2 of this stipulation, 
and in consideration thereof caused to be issued and de¬ 
livered to the said Mabel S. Shaw all of its capital stock. 

5. That the aforesaid business and the aforesaid property 
mentioned in paragraphs 2 and 3 of this stipulation was 
transferred to the petitioner by the said Mabel S. Shaw 
solely in exchange for stock in the petitioner, and immedi¬ 
ately after such exchange the said Mabel S. Shaw was in 
control of the petitioner; and that under the Revenue Act 
applicable to the year in which such transfer was made, 
no gain or loss was recognized to the said Mabel S. Shaw 
upon such transfer. 
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I 

6. That thereafter and up to and including th4 whole of 
the calendar year 1929 the petitioner continued to do busi¬ 
ness at Dixon, Illinois, as printer and publisher and con¬ 
tinued to own and conduct the aforesaid newspaper known 
as the “Dixon Telegraph” and used in its said business 
all of the machinery and equipment referred t(| in para¬ 
graph 2 of this stipulation. 

7. That during the year 1919 and with the consent and 
approval of the Commissioner of Internal Revenue, the 
said Mabel S. Shaw deducted from her taxable income, 
among other things, the sum of $4,003.79 representing de¬ 
preciation upon the aforesaid machinery and equipment at 
the rate of 10% per annum. That during the yeaf 1920 and 
with the consent and approval of the Commissioner of In¬ 
ternal Revenue, the said Mabel S. Shaw deducted from her 
taxable income, among other things, the sum olj $4,512.16 
representing depreciation upon the aforesaid machinery 
and equipment at the rate of 10% per annum. That the 

total deduction for the years 1919 and 1920 on account of 

* 

such depreciation was the sum of $8,515.95. 

22 8. That during each of the years 1921, 1.922, 1923, 

1924, 1925, 1926, 1927 and 1928 and with tjie consent 
and approval of the Commissioner of Internal Revenue, the 
petitioner deducted from its taxable income, among other 
things, the sum of $4,512.16 representing depreciation upon 
the aforesaid machinery and equipment at the rate of 10% 
per annum, making a total deduction on account of such 
depreciation of the sum of $36,097.29. 

9. That the normal useful life of machinery ^nd equip¬ 
ment of the character of that referred to in paragraph 2 of 
this stipulation is ten years. 

10. That in filing its return of income for the calendar 
year 1929 the petitioner deducted as depreciation upon the 
said machinery and equipment referred to in paragraph 2 
of this stipulation the sum of $4,512.16 representing depre¬ 
ciation thereon at the rate of 10% per annum; bu^: the Com¬ 
missioner of Internal Revenue allowed only $^08.37 and 
disallowed $4,003.79 depreciation upon the said issets. 

The single question submitted, is the correctness of re¬ 
spondent’s refusal to allow the asserted depreciation de¬ 
duction, in full, for the calendar year 1929. 


3—6058a 
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The Revenue Act of 1928 is applicable and its pertinent 
provisions are: 

Sec. 114. Basis for Depreciation and Depletion .—(a) 
Basis for depreciation.—The basis upon which exhaustion, 
wear and tear, and obsolescence are to be allowed in re¬ 
spect of any property shall be the same as is provided in 
section 113 for the purpose of determining the gain or loss 
upon the sale or other disposition of such property. 
******* 


Sec. 113. Basis for Determining Gain or Loss. —(a) Prop¬ 
erty acquired after February 28, 1913.—The basis for de¬ 
termining the gain or loss from the sale or other disposition 
of property acquired after February 28, 1913, shall be the 
cost of such property; except that * * *. 

23 (8) Same—Corporation Controlled by Transferor. 

—If the property was acquired after December 31, 
1920, by a corporation by the issuance of its stock or securi¬ 
ties in connection with a transaction described in section 112 
(b) (5) * * * then the basis shall be the same as it would 
be in the hands of the transferor, increased in the amount 
of gain or decreased in the amount of loss recognized to 
the transferor upon such transfer under the law applicable 
to the vear in which the transfer was made; 


Sec. 112. (a) General Rule.—Upon the sale or exchange 
of property the entire amount of the gain or loss, deter¬ 
mined under section 111, shall be recognized, except as 
hereinafter provided in this section. 

(b) Exchanges Solely in Kind.— * * *. 

(5) Transfer to Corporation Controlled by Transferer. 
—Xo gain or loss shall be recognized if property is trans¬ 
ferred to a corporation by one or more persons solely in 
exchange for stock or securities in such corporation, and 
immediately after the exchange such person or persons are 
in control of the corporation; but in the case of an exchange 
by two or more persons this paragraph shall apply only 

if the amount of the stock and securities received bv each 

* 

is substantially in proportion to his interest in the prop¬ 
erty prior to the exchange. 
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Petitioner contends not only that the basis upon which 
its undisputed rate of depreciation shall be computed, but 
that the total amount of depreciation permitted, as to the 
assets so acquired, is the cost of those assets to the trans¬ 
feror. The case of Burlington Gazette Co., 21 B. |T. A. 156, 
is cited as authority for that position. It is conceded sec¬ 
tions 204 (c), 204 (a) and 204 (a) (8) of the Revenue Acts 
of 1924 and 1926, there construed, are substantiallv iden- 

tical with the stated provisions of the Revenue Act of 1928 
m 1 
pertinent here. 

24 However, clearly, in the Burlington eas£, the only 
question presented or answered was the basis for the 

computation of depreciation, which the Board determined, 
consistently with the unequivocal wording of the statute, 
was the cost to the transferor, undiminished by prior ac¬ 
cumulated depreciation. Cf. Grain King Mfg. Co., 14 
B. T. A. 793; L. //. Philo Corp., 16 B. T. A. 130; Glean Sand 
(0 Gravel Corp., 24 B. T. A. 324; Perther Holding Corp. 7 23 
B. T. A. 1128. 

In the onlv recorded Court or Board case, we have found, 
involving- and definitely deciding the present issue, the 
Board followed the Burlington case, supra, as ti> the basis 
upon which depreciation in such cases shall be computed 
BTTt; consistent therewith as well as with reason, limited the 
total amount of depreciation to the cost to the [transferor 
as diminished by depreciation accumulated prior to the 
non-taxable transfer. Elliott-Granite Linen Corp., 26 

B. T. A. 936. The obvious intention of the statute so con¬ 
strued, is that the transferee in such cases, for deprecia¬ 
tion computation purposes, steps into the position of the 
transferor, but, having done so and advantageously as¬ 
sumed as a basis for computation of depreciation, the cost 
of the assets to the transferor, it can not then A e P out of 
that position, in fixing the total amount of depreciation 
allowable as contended by petitioner. JTo follow such the ory 
would permit double deduction for the loss oft the^same 
^capit al asset s, and be wholly incompatible with the entire 
'raHohale upolTwhich ii based'the deductibllitvj of depre¬ 
ciation in computing income taxes. 

25 United States v. Ludey, 274 II. S. 295; Elliott- 
Gran ite Linen Corp., supra. 
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The disallowance by respondent of so much of peti¬ 
tioner’s asserted depreciation deduction for the calendar 

vear 1929, as exceeds the cost of the involved assets to 
* 

transferor, diminished by accumulated depreciation prior 
and subsequent to the non-taxable transfer is affirmed. 
Enter. 

Judgment will be entered for the respondent. 

Entered Jan. 23, 1933. 

26 United States Board of Tax Appeals, Washington. 

Docket No. 62382. 

B. F. Shaw Printing Company, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its memorandum opinion entered January 23, 1933, it is 
Ordered and decided that there is a deficiency of $797.40 
for the calendar year 1929. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) | LOGAN MORRIS, 

Member. 

Entered Jan. 24, 1933. 


Filed April 20, 1933. 
Docket No. 62382. 


United States Board of Tax Appeals. 

B. F. Shaw Printing Company, an Illinois Corporation, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

It is hereby stipulated and agreed pursuant to subdi¬ 
vision d of Section 1002 of the Revenue Act of 1926 as 
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amended by the Revenue Acts of 1928 and 1932,j that the 
decision of the United States Board of Tax Appeals in the 
above entitled case rendered on January 24, 193$, may be 
reviewed by the Court of Appeals of the District of Colum¬ 
bia. 

Dated New York City, April 20, 1933. 

WILLIAM R. CONKLJN, 

Attorney for Taxpayer. 

C. M. CHAREST, , 

General Counsel. 

28 Filed April 22, 1933. 

United States Board of Tax Appeals. 

Docket No. 62382. 

B. F. Shaw Printing Company, an Illinois Corporation, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

Petition of B. F. Shaw Printing Company for Review by 
the Court of Appeals of the District of Columbia of a 
Decision by the United States Board of Tax Appeals. 

Taxpayer, the petitioner in this case, by William R. 
Conklin, Edward S. Bentley, and Robert N. O vens, Jr., 
counsel, hereby files its petition for review by the Court of 
Appeals of the District of Columbia of the decision by the 
United States Board of Tax Appeals rendered on January 
24, 1933, B. T. A. —, determining a deficiency in the peti¬ 
tioner’s federal income tax for the calendar year 1929 in 
the amount of $797.40 and respectfully shows: 

I. The petitioner, B. F. Shaw Printing Company, is a 
corporation duly organized and existing under and by vir¬ 
tue of the laws of the State of Illinois, ajid has its 

29 principal office in Dixon, Illinois. 

II. It has been agreed in writing between the said 
petitioner and the Commissioner of Internal Revenue, re¬ 
spondent herein, pursuant to the provisions <}f Section 
1002 (d) of the Revenue Act of 1926, as amended, that the 
aforesaid decision of the Board of Tax Appeals may be 
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reviewed by the Court of Appeals of the District of Co¬ 
lumbia. 

TIL The petitioner is an Illinois corporation, incor¬ 
porated in tlie month of January, 1921. 

On and prior to March L 1913, Mabel S. Shaw was doing 1 
business at Dixon, Illinois, under the name and stvle of 
B. F. Shaw Printing Company, as printer and publisher, 
and owned and conducted a newspaper known as the “ Dixon 
Telegraph," and up to the date of the incorporation of the 
petitioner herein continued to be engaged in such business 
and continued to own and conduct the aforesaid newspaper. 

On and prior to the date of the incorporation of the peti¬ 
tioner the said Mabel S. Shaw owned and used in connec¬ 
tion with her said business, among other things, certain 
printing machinery and equipment of a cost to her of the 
sum of $45,121.62. 

Upon its incorporation the petitioner acquired 
30 from Mabel S. Shaw her said business as printer 
and publisher and the ownership of the “Dixon Tele¬ 
graph," including among other things the above-mentioned 
machinery and equipment, and in consideration thereof the 
petitioner caused to be issued and delivered to her all of 
its capital stock. 

The said business and property were transferred to the 
petitioner by Mabel S. Shaw solely in exchange for stock 
in the petitioner, and immediately after such exchange the 
said Mabel S. Shaw was in control of the petitioner. Under 
the Revenue Act applicable to the year in which such trans¬ 
fer was made (Revenue Act of 1921) no gain or loss was 
recognized to the said Mabel S. Shaw upon such transfer. 

Thereafter and up to and including the whole of the 
calendar year 1929 the petitioner continued to do business 
at Dixon, Illinois, as printer and publisher, and continued 
to own and conduct the aforesaid newspaper known as the 
‘‘Dixon Telegraph”, and continued to use in its said busi¬ 
ness all of the aforesaid machinery and equipment. 

In her income tax return for the calendar year 1919 and 

* 

with the consent and approval of the Commissioner of In¬ 
ternal Revenue, the said Mabel S. Shaw deducted from her 
taxable income, among other things, the sum of $4,003.79, 
representing depreciation upon the aforesaid machinery 
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and equipment at the rate of ten per cent per annum. In 

her income tax return for the calendar vear 1920 and like- 

* 

wise with the consent and approval of the Corqmissioner 
of Internal Revenue the said Mabel S. Shaw de- 

31 ducted from her taxable income, among other things, 
the sum of $4,512.16 representing deprecation upon 

the aforesaid machinery and equipment at the rate of ten 
per cent per annum. The total deduction for the years 1919 
and 1920 on account of such depreciation upon such assets 
aggregated the sum of $8,515.95. 

In its income tax return for each of the calendar vears 
1921, 1922, 1923, 1924, 1925, 1926, 1927 and 1928J and* with 
the consent and approval of the Commissioner of Internal 
Revenue, the petitioner deducted from its taxable income, 
among other things, the sum of $4,512.16, representing de¬ 
preciation upon the aforesaid machinery and equipment at 
the rate of ten per cent per annum, making a total deduc¬ 
tion on account of such depreciation of the sum of 
$36,097.28. 

The normal useful life of machinery and equipment of 
the character of that mentioned above is ten yearjs. 

In its income tax return for the calendar year 1929 the 
petitioner deducted as depreciation upon such machinery 
and equipment the sum of $4,512.16 representing deprecia¬ 
tion thereon at the rate of ten per cent per anfium. But 
the Commissioner of Internal Revenue allowed deprecia¬ 
tion only to the extent of $508.37 and disallowec} deprecia¬ 
tion upon such assets amounting to $4,003.79, claliming that 
except for the said sum of $508.37 such assets had been fully 
depreciated. 

The sole question for determination upon this appeal is 
one of law, viz. whether the Commissioner was en- 

32 titled to reduce the depreciation otherwise allowable 
to the petitioner by the amount of depreciation upon 

such assets taken by the petitioner’s transferor prior to 
the transfer. 

IV. The said B. F. Shaw Printing Company, being ag¬ 
grieved by the findings of fact and conclusions <^f law con¬ 
tained in the said findings and opinion of the Bo^rd, and by 
its decision entered pursuant thereto on Januar|v 24, 1933, 
desires to obtain a review thereof by the Court of Appeals 
for the District of Columbia. 
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V. 

Assignments of Error. 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

(1) In refusing to allow any deduction for depreciation 
in connection with certain machinery and equipment ac¬ 
quired by the petitioner upon its incorporation in 1921, in 
connection with a noil-taxable reorganization. 

(2) In reducing the amount of depreciation to which the 
petitioner was entitled upon such assets, by the amount of 
depreciation taken by the petitioner’s transferor prior to 
the petitioner’s incorporation. 

(3) In holding that the basis for allowing depreciation 
upon the aforesaid assets was not the cost to the 

33 petitioner’s transferor but was such cost less the 
amount of depreciation taken by the transferor prior 
to the incorporation of the petitioner. 

(4) In failing to comply with Sections 113 and 114 of 
the Revenue Act of 1928 in respect to the computation and 
allowance of the depreciation to which the petitioner was 
entitled. 

(5) In holding that there was a deficiency of $797.40 in 
petitioner’s income tax for the calendar year 1929, in lieu 
of a determination that there was no income tax due from 
the petitioner for the year in controversy. 

Dated New York Citv, April 21st, 1933. 

WM. R. CONKLIN, 

EDWARD S. BENTLEY, 

ROBERT W. OWENS, Jr., 

Counsel for Petitioner , 

20 Exchange Place, 

Borough of Manhattan , 

New York City. 


34 State of New York, 

County of New York , ss: 

Edward S. Bentley, being first duly sworn, deposes and 
says: That he is one of the counsel of record in the above- 
named case; that as such counsel he is authorized to verify 
the foregoing petition for review; that he has read the said 
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petition and is familiar with the statement contained 
therein; and that the statements made are true tj) the best 
of his knowledge, information and belief. 

EDWARD S. BENTLEY. 

I 

Subscribed and sworn to before me this 21st da^ of April, 
1933. 

CERL H. POULAR, 
Notary Public , Kings County. 


Clerk’s No. 48, Register’s No. 4054. 
Certificates filed in New York County. 
Clerk’s No. 132, Reg. No. 4-P-72. 
Certificate filed in Nassau County. 
Commission expires March 30, 1934. 

35 Filed June 9, 1933. 


Statement of the Evidence. 

I 

United States Board of Tax Appeals. 

Docket No. 62382. 

B. F. Shaw Printing Company, an Illinois Corporation, 

Petitioner, I 

against 

Commissioner of Internal Revenue, Respondent. 


Hearing at Washington, D. C., Wednesday, September 14, 
1932, at 9:30 A. M., Before Mr. Leech (Presiding). 

i 

Appearances: 

Edward S. Bentley, Esq., 20 Exchange Place,j New York, 
New York, on behalf of the petitioner. 

B. D. Hathcock, Esq. (C. M. Charest, Esfp, General 
Counsel, Bureau of Internal Revenue), on behalf of the 
Commissioner of Internal Revenue. 

j 

Proceedings. j 

Mr. Bentley made an opening statement on behalf of the 
petitioner. 

4—6058a 
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Mr. Hathcock made an opening statement on behalf of 
the Commissioner. 

36 Mr. Bentley stated that the Commissioner’s 
counsel and counsel for the petitioner had stipulated 

the facts upon which the determination of this appeal de¬ 
pended and presented a copy of this stipulation, duly 
executed. 

This stipulation was as follows: 

Stipulation. 

United States Board of Tax Appeals. 

Docket No. 62382. 

B. F. Shaw Printing Company, an Illinois Corporation, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

For the purpose of the trial of the within action only, it 
is hereby stipulated by and between the attorneys for the 
respective parties as follows: 

1. That on and prior to March 1, 1913, one Mabel S. 
Shaw was doing business under the name and style of B. F. 
Shaw Printing Company at Dixon, Illinois, as printer and 
publisher, and owned and conducted a newspaper known as 
the “Dixon Telegraph”, and up to the date of the incorpo¬ 
ration of the petitioner herein continued to be en- 

37 gaged in the said business and continued to own and 
conduct the aforesaid newspaper. 

2. That on and prior to the date of the incorporation of 
the petitioner the said Mabel S. Shaw owned and used in 
connection with the aforesaid business, among other things 
certain machinery and equipment of a cost to her of the 
sum of $45,121.62. 

3. That annexed hereto and marked Schedule A is a 
statement of the machinery and equipment mentioned in 
paragraph 2 of this stipulation, together with the respec¬ 
tive dates of acquisition and itemized cost thereof. 

4. That thereafter and during the month of January, 
1921, the petitioner was incorporated under the laws of the 
State of Illinois and thereupon acquired from the said 
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Mabel S. Shaw her said business as printer and publisher 
and the ownership of the said “Dixon Telegraph”, includ¬ 
ing, among other things, the machinery and equipment and 
other assets referred to in paragraph 2 of this stipulation, 
and in consideration thereof caused to be issued and de¬ 
livered to the said Mabel S. Shaw all of its capital stock. 

5. That the aforesaid business and the aforesaid prop¬ 
erty mentioned in paragraphs 2 and 3 of this stipulation 

was transferred to the petitioner by the said Mabel 

38 S. Shaw solely in exchange for stock m the peti¬ 
tioner, and immediately after such exchange the said 

Mabel S. Shaw was in control of the petitioner!; and that 
under the Revenue Act applicable to the year in ivhich such 
transfer was made, no gain or loss was recognized to the 
said Mabel S. Shaw upon such transfer. 

6. That thereafter and up to and including tile whole of 
the calendar year 1929 the petitioner continued fo do busi¬ 
ness at Dixon, Illinois, as printer and published and con¬ 
tinued to own and conduct the aforesaid newspaper known 
as the “Dixon Telegraph” and used in its said lousiness all 
of the machinery and equipment referred to in p^ragrapl 2 
of this stipulation. 

7. That during the vear 1919 and with the cbnsent and 
approval of the Commissioner of Internal Revenue, the 
said Mabel S. Shaw deducted from her taxable income, 
among other things, the sum of $4,003.79 representing de¬ 
preciation upon the aforesaid machinery and equipment at 
the rate of 10% per annum. That during the yejir 1920 and 
with the consent and approval of the Commissioner of 
Internal Revenue, the said Mabel S. Shaw deducted from 
her taxable income, among other things, the sum of 
$4,512.16 representing depreciation upon thp aforesaid 

machinery and equipment at the rate df 10% per 

39 annum. That the total deduction for the years 1919 
and 1920 on account of such depreciation was the 

sum of $8,515.95. 

8. That during each of the years 1921, 1922, 1923, 1924, 
1925,1926,1927 and 1928 and with the consent ajid approval 
of the Commissioner of Internal Revenue, thd petitioner 
deducted from its taxable income, among other things, the 
sum of $4,512.16 representing depreciation upon the afore¬ 
said machinery and equipment at the rate pf 10% per 
annum, making a total deduction on account of such depre¬ 
ciation of the sum of $36,097.28. 
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9. That the normal useful life of machinery and equip¬ 
ment of the character of that referred to in paragraph 2 of 
this stipulation is ten years. 

10. That in filing its return of income for the calendar 
year 1929 the petitioner deducted as depreciation upon the 
said machinery and equipment referred to in paragraph 2 
of this stipulation the sum of $4,512.16 representing depre¬ 
ciation thereon at the rate of 10% per annum; but the Com¬ 
missioner of Internal Revenue allowed onlv $508.37 and dis- 
allowed $4,003.79 depreciation upon the said assets. 

11. This stipulation may be offered or read in evi- 
40 dence by either party; provided, however, that either 
party shall have the right to offer such other or fur¬ 
ther evidence as he may be advised, not, however, contrary 
to the facts stipulated in the within stipulation. 

Dated Washington, D. C., September —, 1932. 

I WILLIAM R, CONKLIN, 

Attorney for Petitioner. 

C. M. CHARE ST, 

Attorney for Commissioner. 

Schedule A. 


Depreciated 
Balance . 


Date of 

acquisition. Item. Cost. 

Year 1918 Presses, linotypes, 

etc. $27,750.77 

Type . 7,203.45 

Year 1919 Presses, linotypes, 

etc. 10,102.50 

Type . 64.90 


Total . $45,121.62 


Whereupon the hearing in the above entitled matter was 
concluded. 

Testimonv closed. 
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United States Board of Tax Appeals. 


Docket No. 62382. 

B. F. Shaw Printing Company, an Illinois Corporation, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

I 

It is hereby stipulated by and between the attorneys for 
the parties herein that the annexed statement is a true, 
complete and properly prepared statement of the evidence 
at the trial of the within cause and that the samje may be 
approved as such by the Board of Tax Appeals apd become 
a part of the record for the purposes of the appeal. 

Dated Washington, D. C., June 7th, 1933. 

EDWARD S. BENTLEY, 

Attorney for Petitioner. 

C. M. CHAREST, 

Attorney for Commissioner 

of Internal Revenue. 

! 

Approved and ordered filed this 9th dav of Jui^e, 1933. 

(S.) J. RUSSELL LEE(pH, 


Member. 
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Filed June 1, 1933. 


United States Board of Tax Appeals. 

Docket No. 62382. 

B. F. Shaw Printing Company, an Illinois Corporation, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

Preecipe for Record. 

I 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Coiirt of Ap¬ 
peals of the District of Columbia, with reference to the 
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petition for review heretofore filed by the petitioner in the 
above cause, a transcript of the record in the above cause, 
prepared and transmitted as required by law and by the 
rules of said Court, and to include in said transcript of 
record the following* documents or certified copies thereof, 
to wit: 

43 (1) The docket entries of all proceedings before 
the Board of Tax Appeals. 

(2) Pleadings before the Board of Tax Appeals as 
follows: 

(a) Petition for redetermination. 

(b) Answer of the respondent. 

(c) Amended petition. 

(d) Answer to petition as amended. 

(3) Opinion of the Board of Tax Appeals. 

(4) The decision of the Board. 

(5) The petition for review filed by the petitioner in the 
above cause. 

(6) The statement of evidence. 

(7) This Praecipe. 

Dated New York Citv, Mav 31, 1933. 

EDWARD S. BENTLEY, 

Attorney for Petitioner . 

44 United States Board of Tax Appeals, Washington. 

Docket No. 62382. 

B. F. Shaw Printing Company, an Illinois Corporation, 

Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 


I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 43, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 



31 


GUY T. HELVERING, COMMR. OF INT. REVENUE} 


In testimony whereof, I hereunto set my hand 
the seal of the United States Board of Tax Ap 
Washington, in the District of Columbia, this ISt 
August, 1933. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 


and affix 
peals, at 
h dav of 


Clerk United States Board of Tax A 


ppeals. 
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United States Board of Tax Appeals. 

Docket No. 62382. ! 

B. F. Shaw Printing Company, Petitioned, 


v. 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

I 

For cause appearing of record, it is 

Ordered: That the time for transmission of tne record 
sur petition for review of the above entitled proceeding by 
the Court of Appeals of the District of Columbia, be and it 
is lierebv extended to August 30, 1933. 

(Signed) " LOGAN MORBfIS, 

if ember. 

Dated Washington, D. C., June 21, 1933. 

I 

Now, August 18, 1933, the foregoing is certifie4 from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6058. 
B. F. Shaw Printing Company, an Illinois corporation, 
appellant, vs. Guy T. Helvering, Commissioner cjf Internal 
Revenue. Court of Appeals, District of Columbia. Filed 
Aug. 23, 1933. Henry W. Hodges, Clerk. 


(3827) 



TICS ^ «f 


I 

court of Appeals 

DISTRICT OF bOLUMBIA 
FiL^D 

_ MAR 2 ; ;£34 


JfvuAJLfJf 


Court of Appeals! 


clerk 


DISTRICT OF COLUMBIA 


B. F. SHAW PRINTING COMPANY 
an Illinois Corporation 


against 


Appellant 


GUY T. HELVERING, Commissioner of Internal Revenue 

Respondent 


BRIEF IN BEHALF OF APPELLANT 


Sperry Butler 

Attorney for Appellant 

20 Exchange Place 


New i 


ork City 


Edward S. Bentley 

Of Counsel 


AmtL PKXTIXO CO., X* TSAJCKS ST., jrxw TOM OITT 




INDEX 


PAGE 

Statement of the Case. 1 

Errors Relied Upon.. 4 

Point One. —The Board of Tax Appeals erred in hold¬ 
ing that the depreciation taken by Mabel S. Shaw 
should be deducted from the amount of deprecia¬ 
tion to which the appellant, B. F. Shaw Priming 


Company, was entitled. 5 

Point Two. —The authorities relied upon by the Board 

of Tax Appeals fail to support its decision. 19 

Point Three. —The decision of the United States Bedard 


of Tax Appeals should be reversed; the determina¬ 
tion of the Commissioner of Internal Revenue Con¬ 
tained in his deficiencv letter dated November 5, 
1932, should be reversed; judgment should be 
entered reducing the deficiency to the sum of $26.73 
concededlv due.. 21 


Cases Cited. 

Burlington Gazette Co. v. Commissioner, 21 B. T. A. 

156 .[6,19,20 

Crooks v. Harrelson, 282 U. S. 55. 18 

Elliott-Granite Linen Corporation v. Commissioner, 26 

B. T. A. 936 .8,19,20 

Grain King Mfg. Co., 14 B. T. A. 793 . 7, 8 


Mente & Co., Inc. v. Commissioner, 24 B. T. A. 401 .... 8 

Partington v. Attorney-General, L. R. 4 H. L. 100 ..... 18 
L. H. Philo Corporation, 16 B. T. A. 130. 7 














11 


INDEX 


PAGE 

L. H. Philo Corporation (Circuit Court of Appeals, 
Second Circuit, apparently not oflicially reported. 

See 1932 Commerce Clearing House Federal Tax 
Service at Par. 9227) . 8, 20 

United States v. Ludev, 271 U. S. 295 . 20 

United States v. Merriam, 263 U. S. 179. 18 

Statutes and Regulations Cited. 

Revenue Act of 1921: 

Sec. 202 . 5 

Revenue Act of 1928: 

Sec. 23. 5,12 

Sec. Ill .14,15 

Sec. 113.6,12,13,15 

Sec. 114 ..5,12,13,15 

Revenue Act of 1932: 

Sec. 113. 17 

Sec. 114. 17 

Regulations 45, Arts. 164, 165 . 11 

Regulations 62, Arts. 164, 165 . 11 

Regulations 69, Arts. 164, 165 . 11 

Regulations 74, Arts. 204, 205 . 10 
















GJmtrt of Appeals 

DISTRICT OF COLUMBIA. 


B. F. Shaw Printing Company, an Illinois 

Corporation, 

Appellant, 

against 

Guy T. Helvering, Commissioner of 
Internal Revenue, 

Respondent. 


BRIEF IN BEHALF OF APPELLANT. 

Statement of the Case. 

This is a petition to review a decision of the United 
States Board of Tax Appeals entered January 24, 19p3 (Rec. 
p. 20), determining a deficiency of $797.40 in appellant’s in¬ 
come tax for the calendar year 1929. 

The decision of the Board affirmed the determination 
of the Commissioner of Internal Revenue of a deficiency in 
the sum of $797.40 contained in his sixty day letter dated 
January 5, 1932 (Rec. pp. 12 to 14). 

The opinion of the United States Board of Tax [Appeals 
(Mr. Leech) upon which the decision w r as entered, is un¬ 
reported, but is printed in the record at pages 16 to 20. 

At the trial the appellant’s counsel conceded the [correct¬ 
ness of $26.73 of this deficiency. The controversy, therefore. 
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related only to the balance of the alleged deficiency, viz., the 
sum of $770.67. 

The alleged deficiency now in controversy arose through 
the refusal of the Commissioner of Internal Revenue to 
allow the appellant to deduct depreciation upon assets ac¬ 
quired by the appellant in 1921 in the course of a non- 
taxable reorganization. 

There was no dispute as to the facts. The conceded facts 
were set forth in the admitted allegations of the petition 
before the Board of Tax Appeals, and in a stipulation of 
facts agreed to by the parties and offered in evidence upon 
the trial (Rec. pp. 26 to 28). 

Brieflv summarized the facts were as follows: 

The appellant was an Illinois corporation, incorporated 
in the month of January, 1921. 

On and prior to March 1, 1913, Mabel S. Shaw was doing 
business at Dixon, Illinois, under the name and style of B. F. 
Shaw Printing Company as printer and publisher, and 
owned and conducted a newspaper known as the Dixon 
Telegraph, and up to the date of the incorporation of the 
appellant herein continued to be engaged in such business 
and continued to own and conduct the aforesaid newspaper. 

On and prior to the date of the incorporation of the 
appellant the said Mabel S. Shaw owned and used in con¬ 
nection with her Said business, among other things, certain 
printing machinery and equipment of a cost to her of the 
sum of $45,121.62. 

Upon its incorporation the appellant acquired from 
Mabel S. Shaw her said business as printer and publisher 
and the ownership of the Dixon Telegraph including among 
other things the above-mentioned machinery and equipment, 
and in consideration thereof the appellant caused to be 
issued and delivered to her all of its capital stock. 



The said business and property were transferred to the 
appellant by Mabel S. Shaw solely in exchange for fetock in 
the appellant and immediately after such exchange jhe said 
Mabel S. Shaw was in control of the appellant. Under the 
Revenue Act applicable to the year in which such transfer 
was made (Revenue Act of 1921) no gain or loss wa^ recog¬ 
nized to the said Mabel S. Shaw upon such transfen 

Thereafter, and up to and including the whole of the 
calendar year 1929, the appellant continued to do business 
at Dixon, Illinois, as printer and publisher and continued to 
own and conduct the aforesaid newspaper known as the 
Dixon Telegraph and continued to use in its said lousiness 
all of the aforesaid machinery and equipment. 

In her income tax return for the calendar vear 1919 and 
with the consent and approval of the Commissioner of In¬ 
ternal Revenue, the said Mabel S. Shaw deducted fifom her 
taxable income among other things the sum of $4,003.79, 
representing depreciation upon the aforesaid machinery 
and equipment at the rate of ten per cent, per annum. In 
her income tax return for the calendar vear 1920, and like- 
wise with the consent and approval of the Commissioner of 
Internal Revenue, the said Mabel S. Shaw deducted from 
her taxable income, among other things, the sum of $4,512.16 
representing depreciation upon the aforesaid machinery 
and equipment at the rate of ten per cent, per annuin. The 

i 

total deduction for the vears 1919 and 1920 on account of 
such depreciation upon such assets aggregated the sum of 
$8,515.95. 

In its income tax return for each of the calendar years 
1921, 1922, 1923, 1924, 1925, 1926, 1927 and 1928 ahd with 
the consent and approval of the Commissioner of Internal 
Revenue, the appellant deducted from its taxable income 
among other things the sum of $4,512.16 representing de¬ 
preciation upon the aforesaid machinery and equipment at 
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the rate of ten per cent, per annum, making a total deduc¬ 
tion on account of such depreciation of the sum of 
$36,097.28. 

The normal useful life of machinery and equipment of 
the character of that mentioned above was ten vears. 

In its income tax return for the calendar vear 1929 the 
appellant deducted as depreciation upon such machinery 
and equipment the sum of $4,512.16 representing deprecia¬ 
tion thereon at the rate of ten per cent, per annum. But 
the Commissioner of Internal Revenue allowed depreciation 
only to the extent of $508.37 and disallowed depreciation 
upon such assets amounting to $4,003.79 claiming that ex¬ 
cept for the said sum of $508.37 such assets had been fully 
depreciated. 

The sole question for determination upon this petition 
for review is one of law, viz., whether the Commissioner of 
Internal Revenue was entitled to reduce the depreciation 
otherwise allowable to the appellant by the amount of de¬ 
preciation taken by the appellant’s transferor prior to the 
date of the transfer. 


Errors Relied Upon. 

The specifications of error relied upon by appellant are 
set forth in the petition to the Board of Tax Appeals (Rec. 
pp. 3, 4) and in the petition for review to this Court (Rec. 
p. 24). 

Briefly stated, the appellant contends that the Commis¬ 
sioner of Internal Revenue and the Board of Tax Appeals 
erred in holding that the amount of depreciation taken by 
Mabel S. Shaw should be deducted from the amount of 
depreciation to w T hich the appellant, B. F. Shaw Printing 
Company, was entitled. 
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POINT ONE. 

The Board of Tax Appeals erred in holding tjiat the 
depreciation taken by Mabel S. Shaw should be de¬ 
ducted from the amount cf depreciation to which the 
appellant, B. F. Shaw Printing Company, was entitled. 

There was no controversy as to the facts above stated. 

The parties also agreed that for income tax purposes 
no gain or loss to the transferor was recognized upon the 
transfer of the assets in question to the appellant in 1921 
in exchange for its stock, pursuant to Section 202 (cj) (3) of 
the Revenue Act of 1921 which provided that no gain or loss 
should be recognized if a person transferred any property, 
real, personal or mixed, to a corporation and immediately 
after the transfer was in control of such corporation. 

The statute applicable to the taxable year involved in 
this case is the Revenue Act of 1928. The pertineijt provi¬ 
sions of that act are as follows: 


“Sec. 23. Deductions from Gross Income. 

In computing net income there shall be 
as deductions: 


allowed 


(k) Depreciation. —A reasonable allowance for 
the exhaustion, wear and tear of property used in 
the trade or business, including a reasonable allow¬ 
ance for obsolescence. * * * 

(m) Basis for Depreciation and Depletion. —The 
basis upon which depletion, exhaustion, wpar and 
tear, and obsolescence are to be allowed in respect 
of any property shall be as provided in section 114.” 

“Sec. 114. Basis for Depreciation and Depletion. 

(a) Basis for Depreciation. —The basis upon which 
exhaustion, wear and tear, and obsolescence &re to be 
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allowed in respect of any property shall be the same 
as is provided in section 113 for the purpose of de¬ 
termining the gain or loss upon the sale or other dis¬ 
position of such property/* 

“Sec. 113. Basis for Determining Gain or Loss. 

(a) Properly Acquired After February 28, 1913 .— 
The basis for determining the gain or loss from the 
sale or other disposition of property acquired after 
February 28, 1913, shall be the cost of such property; 
except that— 

******* 

(8) Transfers to corporation where control of 
property remains in same persons.—Corporation con¬ 
trolled by transferor. —If the property was acquired 
after December 31, 1920, by a corporation by the 
issuance of its stock or securities in connection with 
a transaction described in section 112 (b) (5) (in¬ 
cluding, also, cases where part of the consideration 
for the transfer of such property to the corporation 
was property or money, in addition to such stock or 
securities), then the basis shall be the same as it 
would be in the hands of the transferor, increased in 
the amount of gain or decreased in the amount of loss 
recognized to the transferor upon such transfer under 
the law applicable to the year in which the transfer 
was made;” 

The language employed in the above quoted sections of 
the Revenue Act of 1928 is clear and unequivocal. 

The basis upon which the appellant’s depreciation should 
have been computed, was the cost to the transferor, Mabel 
S. Shaw, increased or diminished by the amount of the gain 
or loss recognized, but increased or diminished by no other 
element. 

It was so held in the case of Burlington Gazette Co. v. 
Commissioner, 21 B. T. A. 156, where the Board of Tax 
Appeals said, at page 158: 
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“The depreciation during 1924 and 1925 ubon the 
assets in question must be computed upon the same 
basis as would have been used had the property re¬ 
mained in the hands of the transferers, and tljat basis 
must be increased or decreased, i. e., adjusled, by 
the amount of gain or loss recognized to the trans¬ 
ferors upon the transfer made in 1921. The parties 
are in accord as to the fact that no gain or loss w T as 
recognized to the transferors in 1921 and accordingly 
there are no adjustments to be made to thk trans¬ 
ferors’ depreciation basis. Section 204 of the Revenue 
Acts of 1924 and 1926 provides for the basis for de¬ 
termining gain or loss, depletion and depreciation, 
and pursuant to its provisions this petitioner’s trans¬ 
ferors’ depreciation basis would be the cost of the 
assets in question without any diminution on account 
of prior accumulated depreciation. Accordingly, the 
depreciation basis used by the petitioner in ^ts com¬ 
putation is the correct basis, for such basics would 
have been the transferors’ basis had the property re¬ 
mained in their hands. Cf. Grain King Mfgi Co ., 14 
B. T. A. 793; L. H. Philo Corporation, 16 B. T. A. 130. 

The respondent contends that section 202 of the 
Revenue Acts of 1924 and 1926 applies to thd case at 
bar and he has employed that section as authority 
for diminishing the transferors’ depreciation jbasis by 
accumulated depreciation in arriving at \^hat he 
terms this petitioner’s depreciation basis. T|hat sec¬ 
tion refers only to the determination of the amount 
of gain or loss and has no application to the deter¬ 
mination of the basis, i. e., the starting point, upon 
which gain or loss is to be determined. The said 
section provides that the basis shall be determined as 
provided in section 204 (a) or (b) and further that 
such basis shall be adjusted, inter alia, by accumu¬ 
lated depreciation up to the date of the disposition 
of the property. The said section 202 has no appli¬ 
cation to the determination of this petitioner’s depre¬ 
ciation basis. 
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We are of the opinion that the respondent erred 
in adjusting the transferors’ depreciation basis, z. e., 
cost of the assets, which is also this petitioner’s de¬ 
preciation basis, by accumulated depreciation up to 
the date of the transfer in 1921.” 

Again, in Elliott-Cxremite Linen Corporation v. Commis¬ 
sioner, 26 B. T. A. 936, the Board said, at page 939: 

“In this proceeding there is no question of gain or 
loss, hence no adjustment on thai score is required. 
Clearly, then, from the wording of the statute, the 
basis for determining depreciation to petitioner’s 
predecessors is the cost of the assets in question un- 
diminished by any prior accumulated depreciation. 
Clearly, too, petitioner is not to be subjected to any 
diminution of depreciation basis not applicable to its 
predecessors.” 

It was likewise so held in 

Grain King Mfg. Co. v. Commissioner, 14 B. T. A. 
793; 

Mente & Co., Inc. v. Commissioner, 24 B. T. A. 401. 

To similar effect is L. H. Philo Corporation v. Commis¬ 
sioner (Circuit Court of Appeals, Second Circuit, appar¬ 
ently not officially reported, but set out in 1932 Commerce 
Clearing House Federal Tax Service at Par. 9227), where 
the Circuit Court of Appeals, upon the Commissioner’s 
confession of error, reversed the Board of Tax Appeals 
w’hich had approved the Commissioner’s action in using 
as a basis for depreciation the value of the depreciable 
assets at the date of the transfer. 

While it is true that those decisions arose under the 
Revenue Acts of 1924 and 1926, the provisions of the Rev¬ 
enue Act of 1928 above referred to and applicable to the 
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case at bar are substantially identical, and those decisions 
of the Board of Tax Appeals and of the Circuit Court of 
Appeals must therefore be considered equally authoritative 
as to the basis to be used under the 1928 Act. 

The Board of Tax Appeals held, however, th^it in the 
case at bar, even if the basis for computing the annual 
amount of depreciation was the cost of the property to 
Mrs. Shaw without diminution because of depreciation taken 
by her, nevertheless the basis for computing the totdf amount 
of depreciation allowable to the appellant here should be 
reduced by the depreciation taken by Mrs. Shaw prior to 
the transfer. 

To put it concretely: 

The cost of the machinery and equipment to Mrs. 
Shaw was $45,121.62. The rate of depreciation was 
10% or $4,512.16 a year. Mrs. Shaw deducted as de¬ 
preciation prior to the transfer the sum of $8,515.95, 
giving the property on the basis of cost less deprecia¬ 
tion a value of $36,605.67. 

The Board properly held, following thq express 
language of the statutes and the cases cited, that for 
the purpose of determining the annual amount of 
depreciation the basis was $45,121.62 and not $36,- 
605.67, and approved depreciation at the rate of 10% 
on that basis, or $4,512.16 a year. 

But the Board also held that for the purpose of 
determining the total amount of depreciation, the 
basis to be taken was not $45,121.62 but was $36,605.67 
and refused to permit the appellant to recover by way 
of depreciation allowances the statutory basis of 
$45,121.67. 

We submit that such a distinction between the basis 
upon which depreciation is to be calculated, and th^ amount 



10 


of the depreciation allowable to the appellant has no foun¬ 
dation or justification either in the statutes, the established 
rules of practice for the allowance of depreciation, or the 
decisions of the Board of Tax Appeals, or of the Courts; 
that the Commissioner of Internal Revenue had no right 
to accept the cost to Mrs. Shaw of the property in question 
as a basis for determining the rate of depreciation, and 
reject such cost for the purpose of determining the amount 
of the depreciation to which the appellant was entitled. 

An excellent statement of the nature of depreciation is 
found in Articles 201 to 205, inclusive, of Regulations 74 
relating to the Revenue Act of 1928. 

Article 204 is entitled: “Capital sum recoverable through 
depreciation allowances”. 

It reads: 

“The capital sum to be replaced by depreciation 

allowances is the cost or other basis of the property 

in respect of which the allowance is made. To this 

amount should be added from time to time the cost 

of improvements, additions, and betterments, and 

from it should be deducted from time to time the 

amount of anv definite loss or damage sustained bv 

the property through casualty, as distinguished from 

the gradual exhaustion of its utility which is the basis 

of the depreciation allowance.” 

* 

Article 205 reads: 

“The capital sum to he replaced should be charged 
off over the useful life of the property, either in 
equal annual installments or in accordance with any 
other recognized trade practice, such as an apportion¬ 
ment of the capital sum over units of production.” 

The Court will note that it is expressly provided that 
the capital sum which a taxpayer is entitled to replace by 
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relating 


depreciation allowances is the cost or other basis of the 
property; that such cost or other basis is subject to be 
increased by the cost of improvements, etc., and is likewise 
subject to be diminished because of loss or damage through 
casualty, but that it is not subject to be either increased 
or diminished by the gradual exhaustion of its utility which 
is the foundation of a depreciation allowance. 

Similar provisions are found in the regulations 
to prior Revenue Acts (Regulations 69, Articles 164 ^nd 165; 
Regulations 62, Articles 164 and 165; Regulations 45, 

164 and 165) and represent the established theory ai[id prac¬ 
tice for manv vears in the calculation and allowance of 

9 / 9 / 

depreciation deductions. 

It is well known that throughout the years, thje Com¬ 
missioner has recognized and applied the principle jthat the 
basis for determining deductions for depreciation and the 
capital sum to be replaced thereby, were one and the same 
thing; that where, for instance, property having a probable 
useful life of ten years cost a taxpayer §10,000, t^ie basis 
for computing depreciation was its cost, viz., $10,000, and 
that depreciation allowances were permissible computed 
upon such basis at the rate of 10% a year until the entire 
capital sum to be replaced, viz., $10,000, had been Reached. 

It is only in cases such as the present, where Ctongress 
has said that the basis for computing depreciation* should 
not be the cost to the taxpayer but shall he the cost to the 
taxpayer’s transferor, that the Commissioner has made a 
distinction between the basis for computing the annual 
amount of depreciation and the basis for computing the 
total amount of depreciation allowances, accepting |the cost 
to the transferor as the basis in the one case and ^ejecting 
it in the other. 

There is nothing in the Revenue Act of 1928 authorizing 
or permitting such a distinction. 



12 


Under Section 23 (k) it is provided in general terms 
that a taxpayer is entitled to deduct from gross income a 
reasonable allowance for the exhaustion, wear and tear of 
property used in his trade or business, and including a 
reasonable allowance for obsolescence. 

The statute is silent as to the rate of depreciation or 

method bv which it should be calculated. Obviouslv such 
•0 * 

matters were intended to be left to the determination of 
the Commissioner of Internal Revenue in the course of the 
administration of the act. And the Commissioner of Internal 
Revenue has exercised this discretion, prescribing different 
rates of depreciation for different types of property. 

But the statute was not silent as to the aggregate amount 
of depreciation which the taxpayer was entitled to deduct. 

Clearlv, this was not a matter to be left to the discretion 

•0 ' 

of an administrative official who might use as the value 
of the property, the cost to the taxpayer, the cost less de¬ 
preciation, or other valuation as fancy might dictate. It 
was a subject essentially for legislative determination. 

Congress specifically provided for the matter in section 
113. The amount or basis was to be the cost of the prop¬ 
erty, except that in case of a non-taxable reorganization 
the amount of depreciation was to be the cost to the trans¬ 
feror. In the case of a non-taxable reorganization the basis 
was to be increased by the amount of gain or decreased 
by the amount of loss recognized to the transferor; but the 
amount of the depreciation allowance was not to be either 
increased by appreciation or decreased by depreciation oc¬ 
curring between the time of the original acquisition and the 
time of the reorganization. 

In Section 114 of the Revenue Act of 1928 defining gen¬ 
erally the basis for depreciation regardless of whether or 
not a non-taxable reorganization has occurred, it was 
provided: 
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“The basis upon which exhaustion, wear alnd tear, 
and obsolescence are to be allowed in respect of any 
property shall be the same as is provided in section 


113 for t 
upon the 


the purpose of determining the gaih 
e sale or other disposition of such pr( 


or loss 


property.’ 


Conccdedly, under this provision the basis for computing 
depreciation upon the property in question in the ljiands of 
the transferor, represented its cost, viz., the sum of §45,- 
121.62, without deduction for depreciation. 

When, therefore, it was provided in Section 113 (a) (8) — 

i 

“If the property was acquired after December 31, 
1920, by a corporation by the issuance of its stock 
or securities in connection with a transaction de¬ 
scribed in section 112 (b) (5) (including, alpo, cases 
where part of the consideration for the transfer of 
such property to the corporation was property or 
money, in addition to such stock or securities), then 
the basis shall be the same as it would be in the 
hands of the transferor , increased in the amount of 
gain or decreased in the amount of loss recognized 
to the transferor upon such transfer under the law 
applicable to the year in which the transfer was 
made;” (Italics ours.) j 

we think it is self-evident that the basis for computing de¬ 
preciation in the hands of the appellant here must likewise 
be ascertained without deduction for any depreciation which 
may have been taken by the appellant’s predecessor in 
title. | 

When the statute says, as it does say, that the basis 
shall be the same as it would be in the hands of the trans¬ 
feror, it seems to us too clear for argument that the trans¬ 
feree (the appellant here) was entitled to start anew, just 
as if it had then acquired the assets in question at a cost 
of $45,121.62 and that the appellant was entitled p) deduct, 

I 

i 
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year by year, appropriate amounts until the full total of 
$45,121.62 had been reached. 

If, however, there is any doubt about the point, we think 
that Section 111 clinches our argument. 

That section provided for the determination of the 
amount of gain or loss. It had nothing to do with deprecia¬ 
tion or its basis where no gain or loss was recognized to 
the transferor, as in this case. 

Subdivisions (a) and (b) provided as follows: 

“Sec. 111. Determination of Amount of Gain or 
Loss. 

(a) Computation of gain or loss .—Except as here¬ 
inafter provided in this section, the gain from the 
sale or other disposition of property shall be the ex¬ 
cess of the amount realized therefrom over the basis 
provided in section 113, and the loss shall be the ex¬ 
cess of such basis over the amount realized. 

(b) Adjustment of basis .—In computing the 
amount of gain or loss under subsection (a) — 

(1) Proper adjustment shall be made for any 
expenditure, receipt, loss, or other item, properly 
chargeable to capital account, and 

(2) The basis shall be diminished by the amount 
of the deductions for exhaustion, wear and tear, 
obsolescence, amortization, and depletion which 
have since the acquisition of the property been 
allowable in respect of such property under this 
Act or prior income tax laws; but in no case shall 
the amount of the diminution in respect of deple¬ 
tion exceed a depletion deduction computed with¬ 
out reference to discovery value under section 
114 (b) (2) or to percentage depletion under section 
114 (b) (3). In addition, if the property was ac¬ 
quired before March 1,1913, the basis (if other than 
the fair market value as of March 1, 1913) shall be 
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diminished in the amount of exhaustion, wear and 
tear, obsolescence, and depletion actually sijstained 
before such date, and 

(3) In the case of stock the basis shall be 
diminished by the amount of distributions previ¬ 
ously made in respect of such stock, to the extent 
provided under the law applicable to the year in 
which the distribution was made.” 


No such provisions are found in the Re^nue Act of 1928 
for the adjustment of the basis to be used in computing the 
amount of depreciation allowance to which a taxpayer is 
entitled in the case of a non-taxable reorganization. 

If Congress had intended that in computing the amount 
of depreciation allowable under Section 114 in the case of 
a non-taxable reorganization, the basis should be “adjusted” 
as required in determining the amount of gain or lo$s under 
Section 111, it would have so provided. For having made 
provision for such an adjustment in one class of cskses, the 
inference arises that no such adjustment was intended in 
other classes of cases. 


Accordingly, when the Board of Tax Appeals 


held as 


it did in the case at bar that the amount of depreciation 
allowable to the appellant under the Revenue Act of 1928 
must be reduced by the amount of depreciation previously 
deducted by Mrs. Shaw, it not only inserted into the Revenue 
Act a provision similar to Section 111 (b) (2) which Con¬ 
gress provided should only apply to the computation of 
taxable gain or loss, but also adopted a construction con¬ 
trary’ to the express language of Section 113 (a) (8) which 
said: 


«< * 


* * the basis shall be the same as it would 

be in the hands of the transferor * 


* 99 
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There is no incongruity in permitting a taxpayer to 
ignore the depreciation taken by his predecessor. Under 
the Revenue Act of 1921 the depreciation taken by a former 
owner was disregarded in every case. A taxpayer acquiring 
property either by purchase or reorganization (including a 
reorganization such as in the case at bar where the trans¬ 
feror remained in control of the taxpayer) was entitled to 
compute depreciation on the basis of the value of the prop¬ 
erty when acquired, and was entitled to deduct depreciation 
allowances until this value had been recovered, without re¬ 
gard to the cost to the transferor or the amount of depre¬ 
ciation which he might previously have taken. 

Thus, under the Revenue Act of 1921, if the property 
had a value when acquired of $50,000, the appellant would 
have been entitled to deduct the full $50,000 by way of 
depreciation without regard to its original cost to Mrs. Shaw, 
without regard for the amount of depreciation which she 
might have taken, and, indeed, without regard to the actual 
purchase price which the appellant might have paid for 
the property. 

Again, under the Revenue Acts of 1924, 1926 and 1928, 
in the case of a purchase in the course of a taxable reor¬ 
ganization, the new owner was entitled to start anew, to 
set up the cost of the property so acquired, to use that cost 
as a basis, and to deduct depreciation until that cost had 
been absorbed by depreciation allowance, without regard 
either to the original cost to the transferor or the amount 
of depreciation deducted prior to the transfer. 

Prior to the enactment of the Revenue Act of 1924, a 
taxpayer was entitled to compute his depreciation not upon 
the basis of the cost to his transferor but upon the appre¬ 
ciated value of the assets at the time of acquisition. When, 
therefore, in the 1924 Act Congress deprived the taxpayer 
of the right to deduct depreciation upon appreciation, and 
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limited his basis for the computation of depreciation to the 

cost of the assets to his transferor, we think that it was 

only right and proper and fair to the taxpayer for Congress, 

by way of compensation for the advantage thus taked away, 

to permit him to exclude the depreciation previously taken 

bv his transferor. 

* 

It must be remembered that the 1924 Act, the 1926 Act 
and the 1928 Act were statutes by which the burden placed 
upon the taxpayer by the war time Revenue Acts was suc¬ 
cessively relaxed. All three Revenue Acts were products 
of a period of prosperity when Government revenues were 
increasing and there was no need to squeeze from ^he tax¬ 
payer the ultimate penny. 


There is, therefore, nothing incongruous, un 


patural. 


or unfair in permitting successive taxpayers to deduct de¬ 
preciation allowances aggregating more than the original 
cost of the property acquired. It is frequently done. And 
the principle to permit it in certain cases has been adopted 
in repeated Revenue Acts. 

One thing more. 

In the Revenue Act of 1932 a significant change was 
effected. In Section 114 (a) there was inserted this pro¬ 
vision : 

I 

“The basis upon which exhaustion, wear atid tear, 
and obsolescence are to be allowed in respect of any 
property shall be the adjusted basis provided in Sec¬ 
tion 113 (b) for the purpose of determining 
or loss upon the sale or other disposition 
property” (italics ours); 


the gain 
of such 


and we find in Section 113 (b) that in computing such 

for ex- 
and de- 


“adjusted basis” proper allowance must be made] 
haustion, wear and tear, obsolescence, amortization 
pletion, to the extent allowed under the various ^cts both 
to the taxpayer and to the taxpayer’s transferor. 
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There exists, therefore, in the Revenue Act of 1932 clear 
evidence of a recognition by Congress that in prior Revenue 
Acts, including the Revenue Act of 1928 under which the 
case at bar arises, the basis for depreciation in case of 
non-taxable reorganizations was subject to no diminution 
or “adjustment" because of depreciation taken by the tax¬ 
payer’s transferor. 

It must be borne in mind that under established prin¬ 
ciples of law all doubts as to the proper construction of 
a taxing statute must be resolved in favor of the taxpayer 
and against the Government. 

As was said by the United States Supreme Court in 
Crooks v. Harrelson, 282 U. S. 55, at page 61: 

“Finally' the fact must not be overlooked that we 
are here concerned with a taxing act, with regard 

o 7 o 

to which the general rule requiring adherence to the 
letter applies with peculiar strictness. In United 
States v. Merriam, 263 U. S. 179, 187-188, after saying 
that ‘in statutes levving taxes the literal meaning of 
the words employed is most important, for such 
statutes are not to be extended bv implication be- 
yond the clear import of the language used,’ we 
quoted with approval the words of Lord Cairns in 
Partington v. Attorney-General, L. R. 4 H. L. 100, 122, 
that ‘if the Crown, seeking to recover the tax, cannot 
bring the subject within the letter of the law, the 
subject is free, however apparently within the spirit 
of the law the case might otherwise appear to be. 
In other words, if there be admissible in any statute, 
what is called an equitable construction, certainly 
such a construction is not admissible in a taxing stat- 
ute, where you can simply adhere to the words of 
the statute.’ ” 

We accordingly submit that the Board of Tax Appeals 
erred in refusing to permit the appellant to deduct the 



19 


amount of depreciation claimed in its return and in deter¬ 
mining the alleged deficiency here brought under review. 


POINT TWO. 

The authorities relied upon by the Board of Tax 
Appeals fail to support its decision. 

The Board of Tax Appeals cited the case of Elliott 
Granite Linen Corporation v. Commissioner , 26 B- T. A. 
936, and referred to it as “the only recorded Court or Board 
case, we have found, involving and definitely deciding the 
present issue.” 

Referring to this decision the Board said: 

i 

“The Board followed the Burlington case, siipra, as 
to the basis upon which depreciation in such cases 
shall be computed but, consistent therewith as well 
as with reason, limited the total amount of deprecia¬ 
tion to the cost to the transferor as diminished by 
depreciation accumulated prior to the non-taxable 
transfer.” 


In the Burlington Gazette case the sole question before 
the Board was the basis for determining the amount of de¬ 
preciation properly allowable to a taxpayer under the Rev¬ 
enue Acts of 1924 and 1926 upon assets acquire^ in the 


course of a non-taxable reorganization. There was no other 
issue in the case. There was no controversy as to the facts. 
The facts were conceded and the case submitted a^ a ques- 

i 

tion of law. The case so presented to the Board yas fully 
briefed and able arguments urged both for and against the 
propositions contended for. 

The decision in that case represented, therefore, the fully 
considered and mature determination of the Board on the 
question. 
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In the Elliott Granite Linen case, however, the principle, 
if not the only point involved, was the right of the tax¬ 
payer to deduct a net loss under the particular facts appear¬ 
ing in the evidence. The amount of depreciation allowable 
to the taxpayer was only incidental, barely mentioned by 
counsel, and involving petty sums of money. Indeed, in 
the taxpayers brief which we have examined the whole 
question of depreciation was dismissed in a single para¬ 
graph, entirely without argument, by a mere reference to 
the Burlington Gazette case. 

It is inconceivable that under such circumstances the 
principle announced in the Burlington Gazette case and 
followed in the case of L. H. Philo v. Commissioner, supra, 
should be thought to have been reversed or modified or 
affected in the slightest degree by the decision in the 
Elliott Granite Linen case. Certainly Mr. Marquette’s deci¬ 
sion in the latter case shows no evidence of any such pur¬ 
pose. On the contrary, in his opinion the Burlington 
Gazette case is repeatedly cited, approved and followed. 

Yet as we have shown under Point One, if the Elliott 
Granite Linen case is controlling authority in the case at 
bar, then the Burlington Gazette case is no longer law, the 
decision of the Circuit Court of Appeals for the Second 
Circuit in the L. H. Philo case was erroneous and the prin¬ 
ciples of law therein enunciated have been overruled and 
reversed without substantial argument being presented by 
the taxpayer—virtually by default. 

We submit that the Burlington Gazette case is sound, 
that it is supported by clear and convincing reasoning and 
authority, that it represents the proper construction of the 
law applicable to the case at bar and that its principles 
are controlling here. 

As to the case of United States v. Ludeg, 274 U. S. 295, 
we see no possible application in the case at bar. That 



21 


case had nothing to do with the allowance of a deduction 
for depreciation or depletion. It had nothing to do with 
the Revenue Acts of 1924, 1926, 1928 or 1932. The only 
question there involved was the computation of gain or loss 
under the provisions of the Revenue Act of 1917 which dif¬ 
fered radically from the language of the 1928 Act. The 
purpose for which this case was cited is not apparent from 
the Board’s opinion, but whatever the object may have been, 
we see no possible application which it may have to the 
issues here. 

POINT THREE. j 

The decision of the United States Board of Tax 
Appeals should be reversed; the determination of the 
Commissioner of Internal Revenue contained in his 
deficiency letter dated November 5, 1932, should be 
reversed; judgment should be entered reducing the 
deficiency to the sum of $26.73 concededly due^ 

Respectfully submitted, 

Sperry Butler, 

Attorney for Appellant, 

20 Exchange Ftlace, 

New Ydrk Citv. 

Edward S. Bentley, 

Of Counsel. 

















INDEX 


Pace 

Opinion below_ 1 

Jurisdiction_____ J 1 


Question presented 
Statutes involved.. 
Statement_ 


Summary of argument_ 4 

Argument_ 6 

Conclusion_ 13 

Appendix_ 14 

CITATIONS | 

Cases: 

Burlington Gazette Co. v. Commissioner , 21 B.T.A. 156_ 7, 11 

Burnet v. Aluminum Goods Mfg. Co., 287 U.S. 544_ 10 

Burnet v. Guggenheim , 28S U.S. 2S0_ 13 

Charles Ilfeld Co. v. Hernandez, No. 579, October Term, 

1933_ 10 

Elliott-Graniie Linen Co. v. Commissioner, 26 B.T.A. 936.. 11 

Helvering v. Gregory (C.C.A. 2d), decided March 19, 1934. 8 

Jordan v. Roche, 22S U.S. 436___j 13 

Kaiu'iki Sugar Co. v. Burnet, 63 F. (2d) 822_| 10 

Manhattan General Equipment Co. v. Commissioner, 29 

B.T.A. 395__-. 11 

Taft v. Bowers, 27S U.S. 470- S 

United States v. Ludey, 274 U.S. 295... 10 

Statutes: 

Revenue Act of 1921, c. 27, 44 Stat. 9: 

Sec. 202 (c) (3)_ 6 

Revenue Act of 192S, c. 852, 45 Stat. 791: 

Sec. 23_ 1 14 

Sec. 113 (a) (S)_ 14, 15 

Sec. 114- 15 

Revenue Act of 1932, c. 209, 47 Stat. 169: 

Sec. 113 (b) (U.S.C. Sup. VII, Title 26, Sec. 113)_^ 15, 16 

Sec. 114(a) (U.S.C. Sup. VII, Title 26, Sec. 114)_ 16 

Miscellaneous: 

House Report No. 179, 68th Cong., 1st Sess., pp. 16—IS_ 11 

Senate Report No. 398, 68th Cong., 1st Sess., pp. 17—19_f. 11 

Senate Report No. 665, 72d Cong., 1st Sess., pp. 23-25___! 12 

Treasury Regulations 74, Art. 204_ 17 

(i) 



























In the Court of Appeals of the District of 

Columbia 

May Term, 1934 j 

I 

Xo. 6058 j 

B. F. Shaw Printing Company, an Illinois 
Corporation, appellant 

I 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue 

i 

— 

ON APPEAL FROM THE HOARD OF TAX APPEALS | 

BRIEF FOR THE APPELLEE 

OPINION BELOW 

The opinion of the Board of Tax Appeals 
(R. 16-20) is not reported. j 

jurisdiction j 

This appeal involves corporation income tixes 
for the year 1929 in the amount of $770.67. The 
appeal is from a decision of the Board of Tax Ap¬ 
peals entered January 24, 1933 (R. 20), and id be¬ 
fore this Court on a petition for review filed April 

(i) 




22,1933 (R. 21-24), pursuant to Sections 1001-1003 
of the Revenue Act of 1926, c. 27, 44 Stat. 9. By 
a stipulation filed April 20, 1933, pursuant to Sec¬ 
tion 1002 (d) of the Revenue Act of 1926, the de¬ 
cision of the Board is to be reviewed by this Court 
(R. 20-21). 

QUESTION PRESENTED 

Where a taxpayer acquires property in ex¬ 
change for its own stock, is it entitled to a deduc¬ 
tion for the depreciation of that property when 
the deduction in question, together with the aggre¬ 
gate of the deductions alreadv taken bv the tax- 
payer and by the person from whom the property 
was acquired, exceeds the original cost of the 
property to that person? 

STATUTES INVOLVED 

The statutes involved are set forth in the Appen¬ 
dix (pp. l-k-17. infra). 

STATEMENT 

The facts as stipulated (R. 26-28) and as found 
by the Board of Tax Appeals (R. 16-17) may be 
summarized as follows: 

The petitioner was incorporated in January 
1921 under the laws of Illinois, and it then acquired 
from Mabel S. Shaw her business as publisher of 
a newspaper, including certain machinery and 
equipment. In consideration of this property it 
issued to Mabel S. Shaw all of its capital stock 
(R. 16). Immediately after the transfer Mabel S. 


Shaw was in control of the petitioner, and the 
transaction was thus one on which no gain or loss 
was recognized (R. 16). 

L 

The machinery and equipment in question had 
been acquired by Mabel S. Shaw in 1918 and }919 
at a cost of $45,121.62 (R. 16, 28). The normal use¬ 
ful life of the machinery and equipment was ten 
years (R. 17). 

During the years 1919 and 1920 Mabel S. Shaw 
deducted from her taxable income the sum of 


$8,515.95 on account of the depreciation of 


this 


of 

and 

ring 

bner 


property. In each of the years 1921 through l|928, 
inclusive, the petitioner deducted the sun 
$4,512.16 as depreciation upon the machinery 
equipment at the rate of 10% per annum, ma 
a total aggregate deduction taken by the petiti 
during these eight years of the sum of $36,097.28 
(R. 17, 27). The total deduction taken by Mabel 
S. Shaw and by the petitioner on account of the 
depreciation of this property through the year 1928 
was, therefore, $44,613.23. 

In filing its income-tax return for the calendar 
year 1929, the petitioner deducted as depreciation 
upon the machinery and equipment in question the 
sum of $4,512.16, representing depreciation a: the 
rate of 10%. The Commissioner of Internal Reve¬ 
nue, however, determined that only $508.37 of this 
amount was allowable, since allowance is excels of 
this sum, together with the depreciation deductions 
already taken by the petitioner and by Mabel S. 
Shaw, would exceed the cost of the property.j Ac- 
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eordinglv, the Commissioner disallowed $4,003.79 
of the depreciation deduction taken on the peti¬ 
tioner's return (R. 17). The petitioner appealed to 
the Board, which sustained the Commissioner’s 
determination. 

SUMMARY OF ARGUMENT 

We agree with the petitioner's contention that 
the basis for the allowance of depreciation on the 
property in question in this case was $45,121.62, 
since that was the cost of the property to the trans¬ 
feror. and by the terms of Section 113 (a) (8) of 
the Revenue Act of 1928 (infra, pp. 14,15) the basis 
of the property for the petitioner is 44 the same as it 
would be in the hands of the transferor." But it 
does not follow from this that the petitioner itself 
is entitled to take on its own return depreciation 
deductions in the aggregate amount of $45,121.62. 
The petitioner’s argument appears to be based 
wholly on a confusion between the basis upon which 
depreciation is to be allowed and the amount of de¬ 
preciation iii the aggregate which may be taken 
with respect to the property. The statute upon 
which the petitioner relies does not provide that a 
taxpayer may itself take deductions on account of 
depreciation aggregating the full amount of the 
basis. A contrary purpose is plainly apparent 
when the statute is regarded as a whole. In the 
hands of the transferor at the time of the transfer 
the basis for the allowance of depreciation was 
$45,121.62, of which $8,515.95 had already been al- 
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lowed. The transferee took the property on | the 
same basis, that is, its depreciation was computed 
on a cost of $45,121.62, of which $8,515.95 had 
already been consumed. 

This contention is supported by Article 204 of 
Regulations 74 (infra, p. 17). That regulation pro¬ 
vides that the “capital sum” which is to 
by depreciation allowances is the cost or 
of the property. Here $8,515.95 of that ‘ 4 capital 
sum” had been replaced while the property was 
in the hands of the transferor. There remained, 
therefore, $36,605.66 “to be replaced” in the hands 
of the petitioner. The Commissioner has allciwed 
this sum, and there is no ground either in the stat¬ 
ute or in the regulations why he should allow’ more. 
The aggregate allowance for depreciation cannot 
exceed the basis unless a double deduction is to be 

1 

allowed. It is well settled that the revenue laws 
should not be construed to permit a dpuble 
deduction. 

There is no authority in support of the peti¬ 
tioner’s contention. The decision below 7 is, how¬ 
ever, in accord with two recent decisions of the 
Board of Tax Appeals. The argument that the 
Commissioner’s position here is correct is con¬ 
firmed by the action of Congress in enacting Sec¬ 
tion 113 (b) of the Revenue Act of 1932. The 

Committee Reports on this provision show tliat it 

1 

w’as intended to be declaratory of the existing! law. 


be replaced 
other basis 
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ARGUMENT 


The property in question in this case was trans¬ 
ferred to the petitioner in exchange for its stock, 


and after the transfer the transferor was in control 


of the corporation. The transfer was, therefore, 
one upon which no gain or loss was recognized to 
to transferor under Section 202 (c) (3) of the 
Revenue Act of 1921. As to this there is no dispute 
(R. 16). Under Section 114 of the Revenue Act of 
1928 ( infra-, p. 15) the basis upon which deprecia¬ 
tion is to be allowed is “the same as is provided in 
Section 113 for the purpose of determining the 
gain or loss upon the sale or other disposition of 
such property.” In Section 113 (a) (8) (infra, 
pp. 14, 15) it is provided that where the property 
was acquired in such a transaction as that involved 
here, “the basis shall be the same as it would be in 


the hands of the transferor.” 


The petitioner contends (1) that since the basis 
for determining depreciation on the property in 
question is “the same as it would be in the hands 
of the transferor”, this basis is the cost of the 


property to the transferor, or $45,121.62, and (2) 
that it is entitled to take deductions on its own re¬ 


turns on account of the depreciation of this prop¬ 
erty aggregating the original cost of $45,121.62, 
regardless of the deductions in the amount of 
$8,515.95 which were taken on account of the 
depreciation of the same property while it was 

owned bv the transferor. 

* 
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I 


With the first of these contentions we are in com¬ 
plete accord. The Commissioner has recognized 
the cost of the property to the transferor or 
$45,121.62, as the basis for the determination of 
the petitioner’s depreciation allowance. Th^ rec¬ 
ord shows that for the six years beginning in 1921 
and ending in 1928 the petitioner was allotted a 
deduction annually of $4,512.16 on account of the 
depreciation of the property, or 10 percent of the 
cost of the property to the transferor (R.i 17). 
This is in accord with the decision of the Boatd of 
Tax Appeals in Burlington Gazette Co. v. Commis¬ 
sioner, 21 B.T.A. 156, and the Commissioner has 

not contended that anv other basis should be used 

* 

for determining the annual amount of the peti¬ 
tioner’s depreciation allowance. 


But it does not follow from this that the 


peti¬ 


tioner itself is entitled to take on its own returns 

depreciation deductions in the aggregate amount 

of $45,121.62. The petitioner’s argument appears 

to us to be based wholly on a confusion between the 

«/ 

basis upon which depreciation is to be allowed and 
the amount of depreciation in the aggregate which 
may be taken with respect to the property. 

The statute upon which the petitioner relies; pro¬ 
vides for the basis upon which depreciation is to 
be allowed. It does not, however, provide that 
a taxpayer may itself take deductions on account 
of depreciation aggregating the full amount of the 
basis. The contrary purpose is plainly apparent 


53291 - 34 - 



when the statute is regarded as a whole. As the 
court said of a closely related provision in the same 
Revenue Act in Helvering v. Gregory (C.C.A. 2d), 
decided March 19, 1934: 

the meaning of a sentence mav be more than 
that of separate words, as a melody is more 
than the notes, and no degree of particu¬ 
larity can ever obviate recourse to the set- 
* 

ting in which all appear, and which all 

collectively create. 

* 

It is evident enough when the provisions of the 
statute are read as a whole that it was the intention 
of Congress in a situation such as that here in- 
volved that the transferee should stand in the shoes 
of the transferor, or, as the Supreme Court has said 
of a similar provision of the statute, that the trans¬ 
feree should '‘accept the position” of the trans¬ 
feror. Taft v. Bowers, 278 U.S. 470, 483. It is 
obvious, therefore, that Congress did not intend 
that depreciation deductions already taken by the 
transferor with respect to the same property should 
be ignored. By the terms of the statute they do 
not affect the basis upon which the transferee's 
depreciation is computed; they must, however, be 
taken into account in determining the aggregate 
amount of depreciation allowable to the transferor 
and transferee together, if the purpose of the stat¬ 
ute to put the transferee in the transferor’s place 
is to be regarded. In the hands of the transferor 
at the time of the transfer the basis for the allow¬ 
ance of depreciation was $45,121.62, of which 
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$8,515.95 had already been allowed. The trans¬ 
feree took the property on the same basis, that 
is, its depreciation was computed on a cost of 
$45,121.62, of which $8,515.95 had already been 
consumed. 

Article 204 of Regulations 74 (infra, p. 17) 
provides: 

The capital sum to be replaced by depre¬ 
ciation allowances is the cost or other basis 
of the property in respect of which the allow¬ 
ance is made. 

The petitioner relies upon this provision (Br. 
10-11) and says that k ‘it is expressly provided! that 
the capital sum which a taxpayer is entitled 1|o re¬ 
place by depreciation allowances is the cost or other 
basis of the property. 7 7 But the regulation does not 
say that a taxpayer is entitled to recover his basis 
through depreciation allowances. It says th^t the 
4 ‘capital sum to be replaced by depreciation allow¬ 
ances is the cost or other basis of the property. 77 
Here the basis of the property was the cost to the 
transferor, or $45,121.62. Under the regulation 
that “capital sum” is “to be replaced by deprecia¬ 
tion allowances.” It was replaced to the extent of 
$8,515.95, while the property was in the hands of 
the transferor. There remained, therefore, $36,- 
605.66 of the “capital sum” remaining “to be re¬ 
placed 77 through depreciation. The Commissioner 


has allowed this sum, and there is no ground Either 
in the statute or in the regulations why he sjiould 
allow any more. There is no more reasonj why 


i 
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depreciation deductions which had been allowed 
before the petitioner acquired the property should 
be disregarded in computing the aggregate amount 
of depreciation allowable than there would be for 
disregarding depreciation already allowed if the 
property had remained throughout in the hands of 
the transferor. In each case the basis for the al¬ 
lowance of depreciation is the cost to the transferor, 
and the aggregate allowances for depreciation can¬ 
not exceed that basis unless a double deduction is 
to be allowed. 

The Supreme Court has frequently decided that 
the revenue laws should not be construed to permit 
a double deduction. In Burnet v. Aluminum Goods 
Mfg. Co., 287 U.S. 544, it said that (p. 551)— 

equitable principles of accounting applied to 
the calculation of the net income of the busi¬ 
ness unit do not permit deduction of the loss 
twice, * * *. 

And in Charles Ilfeld Co. v. Hernandez, No. 579, 
October Term, 1933, decided April 2, 1934, it said 
that “In the absence of a provision of the Act defi¬ 
nitely requiring it, a purpose ” to allow a double 
deduction “will not be attributed to lawmakers.” 
See also United States v. Ludey, 274 U.S. 295, 301. 
This Court recently applied the same principle in 
Kaiwiki Sugar Co. v. Burnet, 63 F. (2d) 822. 

After all, the petitioner is entitled to deduct only 
a “reasonable allowance” for depreciation. Sec¬ 
tion 23 (k) of the Revenue Act of 1928 (infra. 
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p. 14). We submit that the allowance of a deduc¬ 
tion such as that claimed by the petitioner here 
would not be a reasonable allowance. If the peti¬ 
tioner's contention is correct, depreciation of prop¬ 
erty could be taken ad infinitum by the mere djevice 
of successive reorganizations of the corporation 
owning the property. It seems clear that this could 
not have been authorized by the law requirin|g the 
transferee to take the transferor's basis sincje the 
purpose of that law was to prevent evasioii and 
not to foster it. See House Report No. 1791 68th 
Congress, 1st Sess., pp. 16-18; Senate Report No. 
398, 68th Congress, 1st Sess., pp. 17-19. 

There is no authority in support of the peti¬ 
tioner’s contention. The petitioner’s chief reli¬ 
ance is apparently placed on Burlington (gazette 
Co. v. Commissioner, 21 B.T.A. 156. But ks the 
Board pointed out in its opinion below (R. 19), 
that case did not involve the question of the Aggre¬ 
gate amount of depreciation allowable to tliejtrans- 
feree where property is acquired for stock, The 
decision below is in accord with Elliott-(granite 
Linen Co. v. Commissioner, 26 B.T.A. 936, apd with 
Manhattan General Equipment Co. v. Commis¬ 
sioner, 29 B.T.A. 395, 399. It seems obvious that 
there is no basis for the contention made by the 

I 

petitioner (Br. 20) that the effect of these decisions 
and of the decision below is to overrule th^ Bur¬ 
lington Gazette case without adequate considera¬ 
tion. That the cases are wholly consistent is 
expressly recognized by the Board. 



The argument that the Commissioner’s position 
here is correct is confirmed by the action of Con- 
gress in enacting Section 113 (b) of the Revenue Act 
of 1932 (infra, pp. 15, 16). It is there provided 
that where the basis of property in the hands of a 
taxpayer is determined by reference to the basis in 
the hands of a transferor, adjustments for depreci¬ 
ation shall include “proper adjustments * * * 

in respect of the period during which the prop¬ 
erty was held by the transferor." The petitioner 

♦ 

relies on this provision of the Revenue Act of 1932 
as a recognition by Congress that under previous 
Acts no such adjustment should be made. But the 
report of the Senate Committee on Finance, in 
introducing this provision, makes it plain that 
there was no intention to change the law. Senate 
Report No. 665, 72nd Congress, 1st Sess., pp. 23-25. 
More than two pages of this report were devoted to 
an extensive discussion of contentions made under 
the Revenue Act of 192S, and earlier Acts, similar 
to those now advanced by the petitioner here. 
After reciting these contentions in considerable 
detail, the Committee stated (p. 25): 

The committee does not believe that the 
existing law will be interpreted in the man¬ 
ner claimed and the whole purpose of the 

law defeated bv so obviouslv a narrow con- 

•/ ■%/ 

struction. The provisions of the new bill, 

however, are designed to remove any possi- 

bilitv of controversv over the matter. 

* %> 
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It is, therefore, obvious that the provisions of Sec¬ 
tion 113 (b) of the Revenue Act of 1932 weije in¬ 
tended as a declaration bv Congress of what it in- 
tended the law to be, and not as a change ill the 
existing law. Burnet v. Guggenheim, 288 U.S. 280, 
283; Jordon v. Roche, 228 U.S. 436, 445-446. 

CONCLUSION 

The decision of the Board is correct and should 

I 

be affirmed. j 

Respectfully submitted. 

Frank J. Widem an. 
Assistant Attorney General. 
Sew all Key, | 

Erwin N. Griswold, j 
Special Assistants to the Attorney General. 

April 1934. 




APPENDIX 


STATUTES AND REGULATIONS INVOLVED 


Revenue Act of 1928, c. 852. 45 Stat. 791 *. 

Skc. 23. Deductions from gross income. 

In computing net income there shall be al¬ 
lowed as deductions: 

***** 

(k) Depreciation .— A reasonable allow¬ 
ance for tlie exhaustion, wear and tear of 
property used in the trade or business, in¬ 
cluding a reasonable allowance for obsoles- 
cence. In the case of property held by one 
person for life with remainder to another 
person, the deduction shall be computed as if 
the life tenant were the absolute owner of the 
property and shall be allowed to the life 
tenant. In the case of property held in trust 
the allowable deduction shall be apportioned 
between the income beneficiaries and the 
trustee in accordance with the pertinent pro¬ 
visions of the instrument creating the trust, 
or, in the absence of such provisions, on the 
basis of the trust income, allocable to each. 
***** 

(m) Basis for depreciation and deple¬ 
tion .—The basis upon which depletion, ex¬ 
haustion. wear and tear, and obsolescence are 
to be allowed in respect of any property shall 
be as provided in section 114. 

Sec. 113. Basis for determining gain or 
loss. 

(a) Property acquired after February 28, 
1013 .— The basis for determining the gain or 

o o 


( 14 ) 
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loss from the sale or other disposition of 
property acquired after February 28, 1913, 
shall be the cost of such property; except 
that— j 

* * * * i* 

(8) Same—Corporation control!eft by 
transferor. —If the property was acquired 
after December 31,1920, by a corporation by 
the issuance of its stock or securities in con¬ 
nection with a transaction described pi sec¬ 
tion 112 (b) (5) (including, also, cases [where 
part of the consideration for the transfer of 
such property to the corporation was prop¬ 
erty or monev, in addition to such stock or 

m 

securities), then the basis shall be the same 
as it would be in the hands of the transferor, 
increased in the amount of gain or decreased 
in the amount of loss recognized to the trails- 
feror upon such transfer under the lqw ap¬ 
plicable to the year in which the transfer was 
made: 

* * * * ~ 

Sec. 114. Basis for depreciation and 

DEPLETION. 

(a) Basis for depreciation. —The basis 
upon which exhaustion, wear and teiir, and 
obsolescence are to be allowed in respect of 
any property shall be the same as is pro¬ 
vided in section 113 for the purpose j of de¬ 
termining the gain or loss upon the pale or 
other disposition of such property, j 

* * * ■* ! * 

Revenue Act of 1932, c*. 209, 47 Stat. 169: \ 

Sec. 113. Adjusted basis for determining 

GAIN OR LOSS. 

***** 

(b) Adjusted Basis. —The adjusted basis 
for determining the gain or loss from the 

c c i 
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sale or other disposition of property, when¬ 
ever acquired, shall be the basis determined 
under subsection (a), adjusted as herein¬ 
after provided. 

***** 

(2) Substituted Basis .—The term “sub¬ 
stituted basis” as used in this subsection 
means a basis determined under any provi¬ 
sion of subsection (a) of this section or un¬ 
der any corresponding provision of a prior 
income-tax law, providing that the basis 
shall be determined— 

(A) ’by refe renee to the basis in the hands 
of a transferor, donor, or grantor, or 

(B) by reference to other property held 
at any time by the person for whom the basis 
is to be determined. 

Whenever it appears that the basis of 
property in the hands of the taxpayer is 
a substituted basis, then the adjustments 
provided in paragraph (1) of this subsec¬ 
tion shall be made after first making in re¬ 
spect of such substituted basis proper ad¬ 
justments of a similar nature in respect of 
the period during which the property was 
held by the transferor, donor, or grantor, or 
during which the other property was held by 
the person for whom the basis is to be de¬ 
termined. A similar rule shall be applied 
in the case of a series of substituted bases. 

Sec. 114. Basis for depreciation and de¬ 
pletion. 

(a) Basis for depreciation .—The basis 
upon which exhaustion, wear and tear, and 
obsolescence are to be allowed in respect of 
any property shall be the adjusted basis pro¬ 
vided in section 113 (b) for the purpose of 
determining the gain or loss upon the sale 
or other disposition of such property. 
***** 


REGULATIONS 


owing 


rough 


Treasury Regulations 74, promulgated (under 
the Revenue Act of 1928, contains the foil 
provision: 

Art. 204. Capital sum recoverable tk 
depreciation alloncances .—The capita^ sum 
to be replaced by depreciation allowances is 
the cost or other basis of the property in re¬ 
spect of which the allowance is made, i (See 
sections 113 and 114 and articles 591-604 and 
611.) To this amount should be added from 
time to time the cost of improvements, addi¬ 
tions, and betterments, and from it should be 
deducted from time to time the amount of 
any definite loss or damage sustained bv the 
property through casualty, as distinguished 
from the gradual exhaustion of its utility 


which is the basis of the depreciation 
ance. 


* 


allow- 
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